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I.  INTRODUCTION 


Defendant  Gerald  Armstrong  ("Armstrong")  has  submitted  an  incredible  amount 
of  paper  in  opposition  to  the  OSC  issued  by  Judge  Sohigian  re  Armstrong's 
contemptuous  disregard  of  his  order,  and  he  has  asked  the  Court  to  consider,  by 
incorporation,  literally  thousands  of  additional  pages.  What  is  most  notable  from  this 
voluminous  submission,  however,  is  not  what  it  says,  but  what  it  does  not  say. 
Armstrong  rails  vigorously  against  his  former  Church,  its  attorneys,  his  own  former 
attorneys,  judges  who  have  ruled  against  him,  and  the  Settlement  Agreement  wherein 
he  accepted  $800,000  as  settlement  of  all  of  his  claims  --  but  not  once  does  he  raise 
a  single  fact  to  dispute  plaintiff's  clear  showing  that  he  has  deliberately  and  repeatedly 
violated  the  Court's  Order  of  Mav  28.  1992  ("the  Order").  Indeed,  Armstrong's 
opposition  does  not  dispute  that  he  has  engaged  in  the  conduct  alleged  by  the 
Church,  nor  does  Armstrong  argue  that  such  acts  do  not  violate  Judge  Sohlgian's 
Order. 

Instead  of  responding  to  the  motion  actually  before  the  Court,  Armstrong  is 
attempting  to  relitigate  issues  already  decided  against  him.  The  enforceability  of  the 
Agreement  is  not  in  dispute  in  these  proceedings.  Judge  Sohigian  has  already  ruled 
that  it  can  be  enforced  by  preliminary  injunction;  Judge  Horowitz  has  already  ruled 
that  it  cannot  be  invalidated  by  demurrer.  Armstrong's  attempts  to  obtain  writs  from 
the  Court  of  Appeal  concerning  both  of  these  rulings  were  rejected.1  Indeed,  as 
demonstrated  below,  every  court  that  has  considered  the  Agreement,  or  agreements 
similar  to  this  one,  has  upheld  it  as  perfectly  valid  and  enforceable.  Armstrong's 
collateral  attack  on  the  Agreement  should  be  rejected. 

Armstrong's  attack  on  the  Order  itself  is  equally  devoid  of  merit.  In  a  carefully 
reasoned  opinion,  Judge  Sohigian  set  forth  clearly  and  distinctly  those  things  which 

Armstrong  has  appealed  the  Order,  but  the  pendency  of  the  appeal  neither 
stays  the  order  nor  excuses  his  deliberate  disobedience. 
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Armstrong  could  not  do  on  pain  of  contempt.  Armstrong  has  done  them  anyway.  No 
amount  of  twisting,  weaving,  alteration  of  facts  or  ad  hominem  attacks  on  plaintiff 
and  its  counsel  can  change  that.  The  Order  is  clear  on  its  face,  and  Armstrong  has 
violated  it.  The  Judge  issuing  the  Order  issued  the  OSC  after  careful  review  of 
plaintiff's  evidence.  Armstrong  is  guilty  of  contempt. 

II.  ARMSTRONG  IS  GUILTY  OF  CONTEMPT 
Plaintiff's  Moving  Papers,  and  the  Declaration  of  Laurie  J.  Bartilson,  set  forth 
clearly  the  evidence  which  Armstrong  must  refute  to  avoid  a  finding  of  contempt.  He 
has  refuted  none  of  it.  Vicious  and  irrelevant  attacks  on  the  Church  and  its  counsel, 
the  Court  and  the  Order  all  abound  in  Armstrong's  papers  -  but  those  same  papers 
contain  not  one  word  demonstrating  that  Armstrong  did  not  take  the  actions 
complained  of,  or  showing  that  those  actions  do  not  constitute  contempt. 

Less  than  a  month  after  the  May  28  Order  was  issued,  Armstrong  asserted  under 
oath  in  deposition  that  he  would  not  honor  its  terms: 

I  have  absolutely  no  intention  of  honoring  that  settlement 
agreement.  I  cannot.  I  cannot  logically.  I  cannot  ethically.  I  cannot 
morally.  I  cannot  psychically.  I  cannot  philosophically.  I  cannot 
spiritually.  I  cannot  in  any  way.  And  it  is  firmly  my  intention  to  not 
honor  it. 

Q.  No  matter  what  a  court  says? 

A.  No  court  can  order  it.  They're  going  to  have  to  kill  me. 

[Exhibit  F  to  Moving  Papers,  p.  124.] 

Armstrong's  actions  have  matched  his  avowed  intentions.  Working  in  Mr. 
Greene's  office,  he  has  admitted,  under  oath,  that  he  violated  the  Order  by  "broadly 
discussing"  their  case  with  Vicki  and  Richard  Aznaran,  aiding  Greene  in  the 
preparation  of  motions  and  documents  for  filing  in  the  Aznarans'  case,  and 
interviewing  other  persons  intending  to  litigate  against  the  Church,  concerning  the 
substance  of  their  cases,  one  of  them  at  least  seven  times.  Indeed,  Armstrong's  "aid" 
of  one  of  these  claimants  was  so  extensive  that  Armstrong  claims  to  be  the  "only 
person  in  the  world"  willing  to  help  him.  [Ex.  G  to  Moving  Papers,  p.  7.]  As  if  to 
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prove  this  point,  Armstrong  has  personally  made  a  settlement  demand  to  Church 
counsel  on  his  behalf.2  Moreover,  on  November  6,  1992,  Armstrong  made  a  lengthy 
videotape  which  he  specifically  intended  to  be  used  by  deprogrammer  Jerry  Whitfield3 
to  dissuade  Scientologists  from  practicing  their  faith,  and  to  convince  them  to  press 
frivolous  claims  against  the  Church. 

III.  ARMSTRONG'S  COLLATERAL  ATTACK  ON  THE  AGREEMENT 

MUST  BE  REJECTED 

A.  Armstrong  Mav  Not  Use  These  Proceedings  As  A 

Collateral  Attack  On  The  Order  Which  He  Has  Disobeyed 

In  opposition  to  CSI's  Motion  for  Preliminary  Injunction,  Armstrong  argued,  as 
he  does  here,  that  the  Settlement  Agreement  is  illegal  and  obtained  by  fraud.  During 
a  two-day  hearing,  Judge  Sohigian  meticulously  considered  and  rejected  each  and 
every  one  of  the  numerous  challenges  to  the  Agreement  which  Armstrong  seeks  to 
relitigate  now.  Then,  as  now,  Armstrong  asserted  that  provisions  of  the  Agreement 


2  Armstrong's  unsupported  claim  that  plaintiff  is  seeking  to  find  him  in 
contempt  for  performing  "clerical"  duties  rings  very  hollow  when  it  is  compared  to 
Armstrong's  actual  testimony.  In  deposition,  Armstrong  repeatedly  refused  to 
answer  questions  concerning  his  activities  on  behalf  of  Greene's  anti-Scientology 
clients  by  asserting  that  his  conduct  was  attorney-client  privileged.  Obviously,  no 
privilege  attaches  to  stapling  pages  together  and  the  like.  Having  asserted  the 
privilege,  Armstrong  cannot  now  assert  that  his  actions  were  something 
innocuous,  and  not  privileged.  Claims  of  privilege  cannot  be  selectively  used  by 
litigants  as  both  a  sword  and  a  shield.  Dwver  v.  Crocker  National  Bank  (1987)  194 
Cal.App.3d  1418,  1432,  240  Cal.Rptr.  297,  304. 


3  In  his  opposing  declaration,  Whitfield  disagrees  with  the  appellation  "self- 
proclaimed  deprogrammer,"  insisting  that  it  is  a  term  he  never  uses  to  describe 
himself.  Plaintiff  apologizes.  A  review  of  Whitfield's  advertising  reveals,  indeed, 
that  he  chooses  to  euphemistically  term  himself  an  "exit  counselor"  who  performs 
"interventions."  [Ex.  A.]  Whitfield  preys  on  families  of  Scientologists,  charging 
them  $1,500  per  day,  plus  expenses,  for  his  "interventions,"  which,  according  to 
Whitfield,  "take  five  to  seven  days."  [JcL]  It  is  Whitfield's  would-be  victims  who 
refer  to  Whitfield's  activities  as  "deprogramming,"  and  who  describe  in  detail  the 
suffering  which  they  have  experienced  during  his  attempted  "interventions."  See, 
e.g..  Declaration  of  Mary  Ann  Buck;  Declaration  of  John  F.  Warren;  Declaration  of 
William  Truax;  and  Declaration  of  Kevin  Hulce.  [Ex.  B.j 
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were  illegal,  that  the  Agreement  violated  public  policy,  that  enforcing  the  Agreement 
would  violate  his  First  Amendment  and  other  constitutional  rights,  that  the  Agreement 
included  provision  for  a  "collusive"  appeal,  and  that  he  had  been  defrauded  by  his  own 
lawyer  into  entering  into  the  Agreement. 

On  May  28,  1992,  after  granting  Armstrong  a  full  hearing  on  these  same 

assertions.  Judge  Sohigian  issued  a  carefully  crafted  Order  which  granted  part  of  the 

Church's  application.  Notably,  Judge  Sohigian  reiterated  in  his  Order  that  he  had, 

...  properly  balanced]  and  accommodate[d]  the  policies 
inherent  in:  (a)  the  protectable  interests  of  the  parties  in 
this  suit;  (b)  the  protectable  interests  of  the  public  at  large; 

(c)  the  goal  of  attaining  full  and  impartial  justice  through 
legitimate  and  properly  informed  civil  and  criminal  judicial 
proceedings  and  arbitrations;  (d)  the  gravity  of  interest 
involved  in  what  the  record  demonstrates  defendant  might 
communicate  in  derogation  of  the  contractual  language; 
and  (e)  the  reasonable  interpretation  of  the  "Mutual  Release 
of  All  Claims  and  Settlement  Agreement"  of  December, 

1986.  : 

Judge  Sohigian  also  stressed  that  "[Armstrong]  was  substantially  compensated 
as  an  aspect  of  the  agreement,"  and  that  the  record  did  not  "persuasively  support 
defendant's  claim  of  duress  or  that  the  issues  involved  in  this  preliminary  injunction 
proceeding  were  precluded  by  any  prior  decision."  Moreover,  the  Court  acknowledged 
that  " [l]itigants  have  a  substantial  range  of  contractual  freedom,  even  to  the  extent 
of  agreeing  not  to  assert  or  exercise  rights  which  they  may  otherwise  have,"  because 
"[t]he  law  appropriately  favors  settlement  agreements." 

In  California  Retail  Liquor  Dealers  Institute  v.  United  Farm  Workers  (1976)  57 
Cal.App.3d  606,  UFW  appealed  from  a  preliminary  injunction  placing  limits  upon  the 
picketing  of  stores  on  the  ground  it  was  unconstitutionally  overbroad  and  that  it 
prohibited  lawful  activity  under  the  First  Amendment.  In  upholding  the  injunction,  the 
Court  recognized  that  an  order  "couched  in  the  narrowest  terms"  may  accomplish  the 
objective  permitted  by  constitutional  mandate  and  still  meet  the  essential  needs  of  the 
public  order. 

The  present  injunction  effectively  accomplishes  the  same  kind  of  goal.  It  took 
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into  consideration  the  public  policy  of  freedom  of  contract,  addressed  Armstrong's 
arguments  and  accordingly  rejected  certain  portions  of  the  Settlement  Agreement,  and 
yet  left  intact  those  provisions  which  it  deemed  appropriate  after  balancing  all  relevant 
factors. 

Even  if  Armstrong  and  his  attorney  believe  the  Order  to  be  erroneous  or  invalid, 
they  are  not  free  to  simply  and  contemptuously  disregard  it.  Indeed,  the  United 
States  Supreme  Court  has  rejected  the  very  same  form  of  collateral  attack  which 
Armstrong  attempts  herein  to  excuse  his  contempt'  of  Judge  Sohigian's  Order.  In 
Walker  v.  City  of  Birmingham  (1967)  388  U.S.  308  [Ex.  C],  the  Supreme  Court 
affirmed  criminal  contempt  convictions  of  several  persons  who  had  defied  a  state 
court  injunction  prohibiting  violation  of  a  local  city  parade  ordinance.  In  appealing 
their  contempt  citation,  the  petitioners  challenged  the  constitutionality  of  the 
ordinance  as  well  as  the  breadth,  and  vagueness  of  the  injunction  itselfc"  The 
petitioners,  just  like  Armstrong  here,  asserted  that  these  deficiencies  freed  them  to 
disobey  the  injunction.  However,  the  Supreme  Court  rejected  this  rationale,  noting 
that  the  petitioners  had  been  afforded  the  opportunity  to  seek  to  modify  or  dissolve 
the  injunction  prior  to  their  acts  of  disobedience.  The  Court  stressed  that  "in  the  fair 
administration  of  justice  no  man  can  be  judge  in  his  own  case"  and  that  "respect  for 
judicial  process  is  a  small  price  to  pay  for  the  civilizing  hand  of  law,  which  alone  can 
give  abiding  meaning  to  constitutional  freedom."  388  U.S.  308  at  321. 

Contempt  citations  have  been  similarly  upheld  by  the  California  courts.  In  In  re 
Jackson  (1985)  170  Cal.App.3d  505,  775,  778,  216  Cal.Rptr.  539,  541,  for 
example,  the  court  ordered  an  attorney  to  continue  representation  of  a  client,  despite 
the  request  of  the  attorney  to  be  relieved.  The  attorney  did  not  seek  modification  of 
the  order  or  appeal  it;  he  chose  to  simply  disobey  it.  The  trial  court  found  him  to  be 
in  contempt,  and  imposed  a  jail  sentence.  The  Court  of  Appeal  upheld  the  contempt  j 
conviction,  stating  "[ojnce  a  court  has  jurisdiction  and  makes  a  ruling,  an  attorney  has 
a  duty  'to  respectfully  yield  to  the  rulings  of  the  court,  whether  right  or  wrong.'  '[I]f 
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the  ruling  is  adverse,  it  is  not  counsel's  right  to  resist  it  or  to  insult  the  judge  --  his 
right  is  only  respectfully  to  preserve  his  point  for  appeal.'"  id.  (citations  omitted, 
emphasis  in  original.)  Here,  Armstrong  made  no  effort  to  have  the  Order  modified  or 
dissolved;  he  has  filed  an  appeal,  but  has  even  delayed  that  appeal  by  seeking  and 
obtaining  multiple  extensions  of  the  time  in  which  to  file  his  opening  brief.  [Exs.  D,  E.] 
While  that  appeal  is  pending,  Armstrong,  like  Jackson,  has  no  right  to  disobey  the 
injunction,  or  to  insult  the  Court  which  issued  it. 

Armstrong  erroneously  asserts  that  this  Court's  injunctive  order  may  be 
collaterally  attacked.  His  reliance  on  In  Re  Blaze  (1969)  271  Cal.App.2d  210,  In  re 
Misener  (1985)  38  Cal. 3d  573,  Sorenson  v.  Superior  Court  (1969)  169  Cal.App.2d 
73  and  Hunter  v.  Superior  Court  (1939)  36  Cal.App.2d  100  in  support  of  that 
contention  is  misplaced.  Those  cases  involve  appeals  or  writs  of  habeas  corpus  or 
prohibition  attacking  the  contempt  orders,  not  injunctive  orders,  on  the  grounds  of 
ambiguity  or  unconstitutionality.  This  Court  already  considered  aJJ  of  Armstrong's 
assorted  claims  of  illegality  and  fraud  and  fashioned  the  Order  in  its  narrowest  terms 
to  accommodate  all  the  polices  inherent  in  determining  the  scope  of  an  injunction. 
Armstrong  is  not  without  his  remedies.  In  fact,  he  has  filed  his  appeal  from  the 
injunctive  order.  He  cannot  now  be  allowed  to  disobey  this  Court's  Order  in  reliance 
on  issues  already  considered  in  issuing  the  injunction. 

B.  Armstrong's  Arguments  Concerning  The  Agreement  Have  Been 

.  Rejected  Bv  Every  Court  Which  Has  Considered  Them 

Armstrong  has  argued  that  there  is  a  "disagreement"  between  judges  of  this 
Court  concerning  the  validity  of  the  Agreement,  and  asks  that  on  that  basis  this  Court 
refuse  to  enforce  the  Order  issued  by  Judge  Sohigian.  In  fact,  no  such 
"disagreement"  exists.  Three  judges  have  considered  Armstrong's  arguments 
concerning  the  validity  of  the  Agreement,  and  all  three  have  rejected  them,  in  this 
case: 

o  The  first  rejection  of  Armstrong's  arguments  came  on  March  20,  1 992.  On 
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that  date,  plaintiff's  motion  for  preliminary  injunction  came  on  for  hearing  by  Judge 
Dufficy,  of  the  Marin  Superior  Court.  Armstrong  made  the  same  arguments  to  Judge 
Dufficy  which  he  makes  here  concerning  the  Agreement.  Judge  Dufficy  heard 
argument  concerning  the  injunction  for  nearly  an  hour,  reviewed  all  of  the  voluminous 
submissions  filed  by  Armstrong,  and  issued  a  temporary  restraining  order  upholding 
the  provisions  of  the  Agreement  while  the  transfer  of  this  case  to  Los  Angeles  was 
pending  [Ex.  F); 

o  The  second  rejection  of  Armstrong's  arguments  came  on  May  28,  1992, 
when  Judge  Sohigian  took  evidence  and  heard  argument  for  two  days  before  issuing 
the  preliminary  injunction.  Armstrong  again  raised  all  of  the  arguments  concerning  the 
Agreement  which  he  makes  in  his  opposition  to  the  instant  motion.  Judge  Sohigian 
specifically  found  that  plaintiff  had  shown  a  substantial  probability  of  success  on  the 
merits,  and  that  the  Agreement  did  not  violate  public  policy  [Ex.  A  to  Moving  Papers); 

o  The  third  rejection  of  Armstrong's  arguments  occurred  on  July  2,  1992. 
Armstrong  demurred  to  the  complaint  herein,  urging  the  Court  to  find  that  the 
Agreement  could  not  be  enforced,  and  raising  yet  again  all  of  the  arguments  made 
here.  Judge  Horowitz  rejected  Armstrong's  demurrer  [Ex.  G].4 

Not  only  have  three  judges  already  held,  in  this  case,  that  the  Agreement's 


Armstrong's  claim  that  Judge  Geernaert  had  previously  ruled  in  an  opposite 
manner  on  the  enforceability  of  the  Agreement  is  a  misrepresentation  of  Judge 
Geernaert's  ruling.  It  is  plain  from  a  review  of  the  full  transcript  of  the  hearing 
quoted  out  of  context  by  Armstrong  that  Judge  Geernaert  never  considered  factual 
and  legal  issues  concerning  the  Agreement  and  certainly  made  no  findings  on  their 
merits.  Indeed,  in  a  hearing  in  April,  1992,  Judge  Geernaert  confirmed  that  he  had 
made  no  factual  findings,  such  as  those  now  asserted  by  Armstrong,  stating: 

I  have  not  made  any  ruling  or  decision  based  on  a  breach 
of  contract  case.  All  I  decided  was  the  law  applying  to 
the  controversy  as  to  whether  or  not  it  could  be  enforced 
under  664.6  or  that  other  Code  section,  and  both  of 
those  were  premised  on  there  being  a  prior  Court  order.... 

I  certainly  didn't  intend  any  of  my  analysis  to  be  a  factual 
finding. 

[Ex.  H,  Transcript  of  Proceedings,  April  28,  1992,  pp.  21-22.] 
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provisions  are  entirely  legal,  two  other  courts  have  recently  upheld  similar  provisions 
in  agreements  entered  into  with  other  individuals  with  whom  Church  of  Scientology 
entities  settled  in  1 986.  In  Wakefield  v.  Church  of  Scientology  of  California  ( 1 1  th  Cir. 
1991)  938  F.2d  1 226,  1 227  [Ex.  I],  settlement  terms  requiring  confidentiality,  which 
were  substantially  similar  to  the  terms  which  plaintiff  seeks  to  enforce  here,  were 
upheld  by  the  district  court  and  a  criminal  contempt  citation  was  recommended  by  the 
magistrate  judge  for  violations.  These  decisions  were  discussed  with  approval  by  the 
Eleventh  Circuit  Court  of  Appeals.5  Similarly,  in  McLean  v.  Church  of  Scientology  of 
California  (11th  Cir.  1991)  [Slip  Op.,  Ex.  J,  at  2,  3,  6]  the  Church  obtained  a 
permanent  injunction  against  Nan  McLean  from  the  district  court  for  violating,  inter 
alia,  similar  confidentiality  provisions  of  a  settlement  agreement  which  was  upheld  by 
the  Court  of  Appeals.6  These  decisions  -  including  three  in  this  very  case  -  refute 


While  the  district  court  files  of  Wakefield  are  sealed,  the  Eleventh  Circuit's 
opinion  makes  it  clear  that  the  District  Court  considered  and  approved  in  full 
Wakefield's  settlement  agreement,  which  contained  the  very  confidentiality 
provisions  against  which  Armstrong  rails: 

Margery  Wakefield  and  three  other  plaintiffs  alleged  that  the 
Church  of  Scientology  of  California  (the  Church)  committed  various 
wrongful  acts  against  them.  On  August  14,  1986,  Wakefield,  the 
other  plaintiffs,  and  the  Church  entered  into  a  settlement  agreement 
which  included  provisions  enjoining  Wakefield  and  the  other  plaintiffs 
from  discussing,  with  other  than  immediate  family  members,  (1)  the 
substance  of  their  complaints  against  the  Church,  (2)  the  substance  of 
their  claims  against  the  Church,  (3)  alleged  wrongs  the  Church 
committed,  and  (4)  the  contents  of  documents  returned  to  the 
Church.  The  district  court  approved  the  settlement  agreement,  sealed 
the  court  files,  and  dismissed  the  case  with  prejudice. 


These  provisions  are  also  similar  to  provisions  of  a  settlement  upheld  in 
Hoffman  v.  United  Telecommunications.  Inc.  (D.Kan.  1988)  687  F.Supp.  1512. 
Hoffman  [Ex.  K]  involving  a  confidential  settlement  agreement  between  a 
defendant-employer  and  plaintiff-employee  in  an  employment  discrimination  case, 
which  prohibited  the  employee  or  her  counsel  from  any  further  participation  in  the 
case,  except  that  the  employee  could  testify  pursuant  to  subpoena.  The  Equal 
Employment  Opportunity  Commission  (EEOC)  moved  to  have  the  agreement 

(continued...) 
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utterly  Armstrong's  arguments  that  the  Agreement's  provisions  are  illegal,  void  or 
against  public  policy.  The  only  courts  that  have  considered  these  or  similar 
agreements  have  easily  found  them  to  be  enforceable. 

C.  Armstrong's  Attack  On  The  Making  Of  The 
Agreement  Must  Be  Rejected 

In  opposing  the  entry  of  a  preliminary  injunction,  Armstrong  argued  that  his 

own  lawyer  had  advised  him  that  he  could  disregard  the  Settlement  Agreement,  and 

that  this  advice  excused  Armstrong's  conduct  after  he  had  spent  the  money  he'd  been 

paid.  This  preposterous  argument  was  rejected  by  all  of  the  judges  to  whom 

Armstrong  presented  it,  including  the  Court  issuing  the  injunction.  Now,  Armstrong 

makes  a  new  assertion  concerning  his  former  counsel  --  namely,  that  the  lawyer  acted 

as  a  conduit  for  representations  supposedly  made  by  Church  counsel,  upon  which 

Armstrong  purportedly  relied.  This  belated  new  theory  is  equally  unavailing.  The 

Settlement  Agreement  signed  by  Armstrong  specifically  provides  that  none  of  the 

signatories,  including  Armstrong,  have  relied  on  any  representation  made  by  anyone, 

which  is  not  contained  within  the  Agreement.  Paragraph  18(B)  provides, 

Furthermore,  except  as  expressly  stated  in  this  Agreement, 
the  parties  in  executing  this  Agreement  do  not  rely  upon 
any  statement,  representation  or  promise  by  the  other  party 
(or  of  any  officer,  agent,  employee,  representative  or 
attorney  for  the  other  party). 

Settlement  Agreement,  ^  18(B). 

The  Court  should  dismiss  out  of  hand  Armstrong's  attempt  to  introduce 
evidence  on  this  point,  including  the  testimony  of  Mr.  Flynn  and  the  salaciously  bizarre 


6(.. .continued) 

declared  unenforceable  as  against  public  policy.  The  court  denied  the  motion, 
finding  that  the  "[pjlaintiff's  interest  in  recovering  monetary  compensation  in  a 
private  settlement  .  .  .  outweighs,  under  the  circumstances  of  this  case,  any  harm 
to  the  public  policy  that  encourages  cooperation  in  an  investigation  of  the  subject 
employer."  687  F.Supp.  at  1514.  Most  significantly,  the  court  stated,  "Not  the 
least  justification  of  this  holding  is  plaintiff's  availability  to  testify  completely  and 
truthfully  upon  being  subpoenaed  by  the  EEOC."  kh 
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allegations  contained  in  the  Declarations  of  Gary  Scarff  and  Jerry  Whitfield. 

D.  The  Order  Is  Not  Ambiguous 

Finally,  Armstrong  contends  that  the  Order  is  ambiguous  because  he  cannot 
ascertain  who  he  is  prohibited  from  assisting,  yet  the  record  is  abundantly  clear  that 
in  each  of  the  instances  relied  upon  here,  Armstrong  knew  that  he  was  providing 
assistance  to  persons  who  were  making,  or  intending  to  make,  claims  against  the 
Church  of  Scientology.  It  is  disingenuous  in  the  extreme  for  Armstrong  to  raise  this 
strawman  when  he  well  knows  who  he  is  helping  and  in  fact  is  helping  them  because 
they  are  aligned  against  the  Church  of  Scientology. 

IV.  CONCLUSION 

For  all  of  the  foregoing  reasons,  and  for  the  reasons  set  forth  in  detail  in 
plaintiff's  moving  papers,  plaintiff  requests  that  Armstrong  be  adjudged  in  contempt 
of  this  Court  and  punished  accordingly. 

Dated:  March  1,  1993  Respectfully  submitted, 

BOWLES  &  MOXON 

By: _ 

Laurie  J.  Bartilson 

Andrew  H.  Wilson 

WILSON,  RYAN  AND  CAMPILONGO 

Attorneys  for  Plaintiff 
CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL 

H:\ARMSTRON\CONTEMP1  .REP 


10 


Exhibit  A 


background  information  for  case  evaluation 

CONFIDENTIAL 

Please  £111  out  «>.  following  “d 

friends* 1  fo^thalr  ZX&EZT* 

to  have  all  relevant  personal  ^Sith  as  much 

bearing  on  the  case.  Answer  each  question  with  as  mucn 

detail  as  you  possibly  can.  The  more  Informat 
give,  the  more  easily  an  intervention  can  be  P1*™*:.  ^ 
the  reverse  side  of  each  page  for  your  answers  as  well  as 
additional  paper  if  needed.  Thank  you. 


YOUR  NAME. 

DATE _ 

ADDRESS 


PHONE  NUMBER _ 

YOUR  RELATIONSHIP  TO  THE  GROUP  MEMBER. 

WHO  REFERRED  YOU  _ _ _ _ _ 

NAME  OF  GROUP  MEMBER  _ 

AGE  OF  GROUP  MEMBER  _ 


HISTORY  OF  GROUP  INVOLVEMENT 


NAME  OF  GROUP  _ 
DATE  RECRUITED  . 
WHERE  RECRUITED 


1)  Describe  the  events  that  led  up  to  and  included  the 
person's  recruitment.  Include  the  following: 

a)  names  of  significant  group  members  and  leaders, 

b)  length  of  time  from  initial  contact  to  full 
committment,  what  jobs  the  person  has  hafl  in  the 
group, 

c)  where  the  person  is  located, 

d)  what  kind  of  communication  the  person  has  had  witn 
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the  family  and  friends  since  joining  the  group, 
e)  how  much  time  the  person  spends  with  family  now,  and 
with  which  family  members  in  particular. 

2)  What  reasons  the  person  gave  for  Joining  the  group? 

3)  Has  the  person  ever  expressed  any  doubts  or  difficulties 
with  the  group?  If  so,  what  were  they?  When  were  they 
expressed?  To  whom  were  they  expressed? 

4)  Has  the  person's  personality  and/or  behaviour  changed 
since  Joining  the  group?  If  so,  in  what  way?  Be  as 
specific  as  you  can. 

5)  How  much  Scientology  auditing  and  training  has  the  person 
had  to  date?  Specify  if  you  can. 

6)  Has  the  person  reached  CLEAR?  0T3? 

If  so,  state  when. 

7)  Do  the  person's  emotions /feelings  get  triggered 
(activated)  when  the  group  or  the  person's  involvement 
with  the  group  are  brought  up? 

a)  If  so,  what  specifics  trigger  the  person  most? 

b)  What  is  the  person's  response  when  triggered? 

8)  Does  the  person  speak  readily  about  his/her  group? 

Or  rarely?  What  is  generally  said?  To  whom  is  it  said? 


PERSON'S  BACKGROUND  BEFORE  GROUP  INVOLVEMENT 

9)  Educational  background. 

10)  Special  hobbies,  talents,  interests. 

11 )  Religious  background.  Include  degree  of  interest  before 
joining  Scientology. 

12)  Employment  experiences.  Include  what  jobs,  where,  for 
how  long  and  reasons  for  leaving. 

13)  Previous  career  goals  and  aspirations. 

14)  Previous  physical  health. 

15)  Was  there  any  prior  drug  or  alcohol  abuse.  If  so,  state 
when,  what  was  used  and  degree  of  use. 

16)  Describe  the  individual's  previous  social,  emotional  and 
psychological  well  being. 
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Include  any  history  of  previous  problems  such  as: 

a)  death  of  a  relative  or  a  friend 

b)  breakup  of  a  relationship 

c)  difficulty  with  opposite  sex 

d)  school  problems  with  study  or  other 

d)  and  any  other. 

This  question  should  be  answered  by  the  person  s  closest 
relatives. 

17)  Has  the  group  member  ever  experienced  any  trauma, 
such  as: 

a)  an  accident 

b)  death  of  a  loved  one 

c)  death  of  a  loved  pet 

d)  hospitalization 

e)  an  extreme  illness 

f)  concussion 

g)  coma. 

If  so,  please  describe  in  as  much  detail  as  you  can  the 
following: 

a)  when  it  occurred 

b)  for  how  long  it  lasted 

c)  what  the  recovery  was  like 

d)  how  long  the  recovery  took 

e)  any  medication( s )  taken 

f)  any  temporary  or  lasting  personality  change  after 
the  trauma 

g)  If  there  was  a  doctor  involved,  what  was  his 
diagnosis 

'  h)  How  did  the  person  deal  with  the  trauma 
subsequently . 

i )  Has  the  person • s  method  of  handling  the  trauma 

changed  since  the  group  involvement?  If  so,  in  what 
way? 

18)  Describe  the  person's  communication  skills  and  abilities 
before  group  involvement.  Was  he/she: 

a)  Generally  ready  to  join  in  conversations?  With 
family  only?  Or  with  strangers  as  well? 

b )  Naturally  withdrawn? 

c)  Rarely  responsive  no  matter  the  situation? 

d)  Could  only  originate  communication  on  certain 
subjects?  If  so,  which  subjects? 

e)  If  this  has  changed  since  joining  the  group,  please 
specify  how  the  person  was  earlier  and  what  changed 
exactly. 

19 )  Did  the  person  usually  show  or  express  his/her  feelings 
or  emotions  freely  or  not  before  the  group  involvement? 

a)  Or  did  the  person  usually  try  to  hide  his/her  feelings 
and  emotions? 

b)  Whether  yes  or  no,  describe  how  the  feelings/emotions 
were  shown  or  communicated.  Or  hidden. 
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c)  If  this  has  changed  since  joining  the  group,  please 
specify  all  the  changes  exactly. 

20)  What  were  the  person's  physical  reactions,  ie:  body 

language,  when  he/she  was: 

a)  nervous 

b )  anxious 

c)  angry 

d )  resentful 

e)  hostile 

f)  or  ready  to  leave  in  anger. 

g)  have  these  responses  changed  since  the  group 
involvement?  If  so,  in  what  way  exactly. 

21 )  How  did  the  person  respond  during  times  of  stress? 

a)  For  example:,  did  the  person  run  away?  hide?  go 
into  denial?  get  angry?  get  defensive?  try  to 
resolve  issues  through  talking?  try  to  resolve  them 
in  other  ways,  and  if  so,  in  what  ways? 

b)  If  this  has  changed  since  group  involvement,  specify 
how  it  has  changed. 


22)  Describe  the  person's  state  of  mind  just  prior  to 
joining  the  group.  Include  any  problems  or  issues  the 
person  had  at  that  time  (which  have  not  been  mentioned 
earlier  in  this  questionnaire).  Be  as  specific  as  you 
can. 

23)  How  often  do  you  see  the  group  member  since  his/her 
involvement?  For  how  long? 

24 )  Describe  what  actions  you  have  taken  with  the  group 
member  up  to  now.  Include  how  the  person  has  responded 
to  them. 

25)  Who  has  the  most  clout  with  the  group  member: 

a)  emotionally?  In  what  way? 

b)  logically?  In  what  way? 


PERSON'S  FAMILY  BACKGROUND 

Father ' s  name  and  occupation _ 

Mother ' s  name  and  occupation _ 

Parents:  Married _  Separated _  Divorced _ 

Siblings:  Name  Age  Sex  Occupation  21 
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26 )  Which  person  has  been  closest  to  the  group  member? 

Briefly  describe  their  relationship. 

a)  Has  this  remained  the  same  since  group  involvement? 

If  not,  specify  how  the  relationship  has  changed. 

27)  Describe  the  FAMILY  environment  before  the  group 
involvement  began  per  the  following: 

a)  significant  relationships  such  as  best  friends,  boy/ 
girl  friends  and  any  specially  close  relatives,  or 
lack  of  them, 

b)  communication  patterns  between  family  members, 
whether  good  or  bad, 

c)  fights  or  estrangements  in  the  family  that  had  an 
impact  on  the  group  member  or  on  family  members, 

d)  significant  emotional  or  other  changes  experienced  by 
the  family, 

e)  is  there  any  alcoholism  history?  If  so,  with  who? 

f)  is  there  any  history  of  physical  abuse?  If  so,  by 
who? 

28)  Who  is/is  not  willing  to  help  with  the  intervention?  If 
anyone  is  unwilling  to  do  so,  why? 

29 )  Describe  how  the  family  members  have  emotionally  reacted 
to  the  group  involvement.  Include  frequency  of 
reactions  and  by  whom. 

30) ’  Include  any  books  you  have  read  or  professionals  you 

have  spoken  with. 

31)  What  are  your  plans  for  the  future? 

32)  Are  there  any  resources  or  limitations  that  we  should 
know  about? 

33)  Is  there  anything  else  we  should  know  about? 


Thank  you.  Approximately  five  days  after  you  mail  this  form, 
(at  least  a  week  for  overseas  mail)  please  place  a  follow-up 
phone  call  to  verify  its  arrival.  This  form  is  strictly 
confidential. 

Please  mall  to:  Jerry  and  Hana  Whitfield 

661  N.  Occidental  Blvd. 

Los  Angeles,  CA  90026 
Phone:  (213)  413-3264 

FAX:  (213)  483-1920 
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CONSULTING  RATES 


DAILY 

Daily  rata.  «•  ^SOO.OO.^  “fivt'hour 

tw.lve'hourday.  (Most  day.  run  do.,  to  tan 

hours. ) 

HOURLY 

;°:riLr=“.!nini5°i0?hi0^r;;rn«Sinr^dp‘«od .  So .  oo 

per  day  whichever  is  less. 

For  t.l.phon.c=nv.r..tlon.th.r.t.l.o*100.00rpar  hour . ^ 

iJE2£*2 l-Sud..  th.  initial 

consultation  which  is  at  no  charge. 


PHONE  EXPENSES 

All  phone  expense.  "Tno"* 

not  available  when  you  call,  P  answering  machine 

one  else  has  access  to  < ™r phone  line  or^  your  call 

so  your  message  will  be  secure).  less  expensive 

collect,  and  you  can  then  ^«iS“  tofus  to 

rate).  There  are  so  many  calls,  it 

bear  this  expense. 


RETAINER  FEES 

„  i«  between  S2.000.00  and  S3, 000.00  depending 

Our  retainer  fee  is  between  *  for  in  person  or  phone 

upon  the  circumstances.  All  fees  P«  oth#r  expenses 

advice  are  taken  from  ^^^^en^ioS.  I£  the  fee  for 
as  they  come  up  prior  to  the  available  from  this 

the  first  day  of  the  the  detainer.  Whether  or 

retainer,  it  can  he  deducted  ^^"^three  day.'  *«•» 

i^expecte^before  £  actual  consulting  begin.. 

This  retainer  is  non  ref undable  if  the  to  occur, 

cancelled  seven  days  or  lessbefore  it  1.  sc  and 

Airline  tickets  which  are  purchased  at  a  recucew 


cannot  be  changed  will  hava  to  be  charged  againet  the 

If  there  ie  another  client  who  want*  the  same  time 
slot1  no*f««  will  be  charged  against  the  retainer  ^cc*Pt  . 
actual  charges  incurred  such  as  non  refundable  airfare,  phone 
!£d  fax  costs  and  time  involved  according  to  the  schedule. 

All  money  received  is  to  be  used  against  services 
•xoenses  before  and  during  the  intervention  unless  thare  is  a 
cancellation  seven  days  or  less  before  the  intervention  is 
scheduled. 


INCIDENTAL  EXPENSES 

Additional  to  the  above  fees  are,  car  mileage  at  $0.25  per 
mile  or  rental  car  if  needed  including  gas 

air-line  tickets,  ground  transportation  (to  and  from  the  air- 
p«t)t  tl™  bill.d  .t  S250.00  p#r  d.y  if  und.r  four 

hours  and  $500.00  if  over  four  hours  for  any  out  of  tow*1 
trios.  Also  lodging,  meals  and  incidentals  such  as  videos 
and  VCR  rentals,  books,  copies  of  documents,  etc.  There  may 
be  other  incidental  expenses  not  listed. 


LENGTH  OF  TIME 

Most  interventions  take  five  to  seven  days.  A  amall 
percentage  takes  less  time  and  a  evan  smaller  percentage  can 

exceed  two  weeks. 

In  order  to  insure  success,  we  must  expect  you  to  d® 

EXTENSIVE  preparatory  work  before  we  meet.  It  is  essential 
for  the  success  of  the  intervention.  An  extremely  high 
percentage  of  these  case,  turn  out  just  fin;.  Although  there 
are  no  guarantees,  please  try  to  remain  confident  this  one 
will  too. 


If  the  fees  or  the  expense  of  an  intervention  prove  to  be  too 
much  or  pose  a  problem  financially,  ?*••••  *at  us 
These  fees  are  negotiable.  While  we  have  to  pay  our  bills 
-iust  as  anyone  else,  it  is  not  our  intent  t©  place  a 
financial  burden  on  the  family  so  that  an  intervention 

be  done. 


ACCOMODATIONS 

When  looking  for  accomodations,  our  preference  is  a  i non- 
smoking  room  with  a  king  size  bed  and  a  shower  (bath  '  *  Sf-ar 
fine  if  included).  There  should  be  a  twenty-four  d^e 

or  coffee  shop  nearby  for  the  exit  consultants  to  go  to  it 
they  need  to.  There  should  be  a  phone  in  our  room. 


We  look  forward  to  working  with  you. 


Exhibit  B 


DBCXABATIOM  07  NAJIXS  AMS  BOCK 


X,  Mari*  Ann  Buck,  daclara: 

1.  I  an  ovar  tha  age  of  18  yaara.  X  an  a  rasidant  of 
Brightwatara,  Naw  York.  I  have  paraonal  knowladga  of  tha 
following  facta  and,  if  callad  upon  to  taatify  aa  to  thaaa 
raattera,  could  and  would  do  ao  conpatantly. 

2.  I  aa  a  pariahionar  of  tha  Church  of  Scientology, 
Long  ialand,  Naw  York.  I  hava  baan  a  ataff  nanbar  of  tha 
Church  ainca  1989. 

3.  On  September  24,  1990,  I  arrivad  at  tha  Port 
Authority  of  Naw  York  at  about  11:45  PM.  X  had  juat  returned 
from  Hollywood,  California  whara  I  had  baan  atudying  at  tha 
Intarnational  Training  Organization  of  tha  Church  of 
Scientology  ainca  April  1990. 

4.  My  father  greeted  m*  affectionately  but  aaemed  to 
ba  in  grief.  Ha  mentioned  that  ha  waa  glad  to  aaa  na  after 
my  absence.  Ha  aacortad  m*  to  the  family  car  whara  my  mother 
and  my  brother  Bobby  war*  waiting.  X  waa  greeted  vary 
warmly. 

5.  On  the  way  home  to  Naw  Jaraay,  out  of  the  blue,  my 
father  and  mother  mentioned  that  they  wanted  m*  to  meat  a 
fallow  named  Jerry.  My  firat  vital  inatinct  waa  that  thia 
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trouble  because  they  mentioned  that  Jerry  was  a  trAiRAd 
scientologist  And  they  us#d  ttchnicAl  terms  to  dotcrlbo  him. 

6.  ThA  rAAson  I  was  troublAd  is  thAt  nAithAr  my  mother 
or  my  fathAr  had  Avar  ohown  any  interest  of  any  kind  in 
Scientology  before,  and  in  fact,  had  daniad  ma  parmitaion  to 
uaa  college  funds  for  Sciantology  sarvica#  avan  though  it  was 
my  own  monsy.  Earlier,  aftar  attanding  an  introductory  film, 
father  had  slammad  ma  for  having  him  watch  it  and  called  ma  a 
"damn  kid". 

7.  Aftar  visiting  the  house,  my  father  suggested  wa 
go  out  for  dessert  where  wa  would  meat  Jerry  and  his  friend-  - 
Bill.  It  was  becoming  quite  evident  that  my  father  had 
arranged  for  this  entire  meeting  well  in  advance.  My  father 
introduced  Jerry  and  Bill  to  all  of  us.  Jerry  and  Bill  were 
very  social,  all  smiles  and  pleasantries.  I  felt  uneasy. 

8 .  They  asked  me  questions  about  how  long  1  had  been 
in  Scientology,  and  Jerry  related  that  he  had  joined  in  the. 
early  1980's.  He  described  his  wife  as  being  highly  trained 
in  Scientology  and  a  long  term  member  ar.u  r reseeded  to  relate 
tall  tales  of  her  experiences  aboard  a  ship.  These  stories 
vers  all  designed  to  invalidate  and  degrade  the  subject  of 
Scientology,  senior  scientologists  and  the  practices  of  my 
religion.  Everyone  at  the  table  laughes  and  sided  with  Jerry 
and  I  was  very  upset  by  his  ridicule  and  my  family's  accept an we 


of  it. 
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9.  The  fact  that  I  was  tired  from  a  transcontinental 
trip  and  that  I  had  had  no  proper  rest  for  over  thraa  day* 
seemed  to  mean  nothing  to  anyone  at  the  table,  my  family  or 
these  two  men.  In  fact,  when  I  mentioned  being  tired,  I  wae 
accused  of  lying  to  them  about  not  having  the  next  day  off  and 
needing  to  go  to  work  the  next  day,  but  I  finally  talked  then  into 
going  home.  Jerry  and  Bill  came  with  us.;  Jerry  continued  t© 
ask  me  questions  about  my  work  on  the  staff  of  the  Church, 
and  each  time  that  I  would  relate  how  much  I  enjoyed  my  job 
and  the  wins  that  I  had  in  performing  the  duties  of  my  post, 
jerry  would  ridicule  me,  my  job,  accuse  me  of  lying,  and  of 
having  no  integrity  and  endeavored  to  twist  my  every  word  i*to 
something  other  than  what  I  had  said. 

10.  At  12:30  AM,  I  began  to  beg  off  as  I  was  very 
tired.  Jerry  said, (paraphrased)  "Hold  on,  your  father  has 
something  to  add.  He  is  very  concerned  about  you  being  in 
Scientology."  Mother  came  into  the  conversation  and  stated 
her  concern  with  my  choice  of  a  religion.  At  this  point  she  burst 
into  tears.  My  father  then  began  to  severely  critize  my  church 
and  it's  parishioners,  though  it  was  quite  apparent  he  knew 
nothing  about  them  and  their  mores.  At  this  point  I  asked  Jerry 
and  Bill  to  leave.  Jerry  then  began  to  describe  what 
he  claimed  to  be  Scientology’s  confidential  scriptures.  This 
was  extremely  upsetting  to  me  because  premature  exposure  to 
the  scriptures  violates  church  policy.  Jerry  even  played  an 
audio  tape  that  was  supposed  to  be  from  the  Founder  of 


Scientology  bv^  the  sound  quality  was  vr^  infarior  compared 
to  tha  standard  of  the  tapaa  that  I  hava  pravioualy  hoard  at 
tha  church,  z  than  pratandad  to  became  vary  ill,  ao  that  Jarry  ' 
would  laava  my  alona.  Jarry  than  laanad  forward,  looked  aia  in 
tha  foot  and  aaid  that  ha  waa  vary  happy  to  hava  had  tha 
opportunity  to  talk  to  me,  and  ha  would  ba  back  to  aaa  me  again 
latar  that  day. 

11.  Z  want  to  try  room  on  tha  pretext  of  going  to  bad. 

Z  listened  at  tha  door  to  poke  aura  Jarry  and  Bill  wara  gone  and 
my  mom  and  dad  wara  in  bad.  I  than  laft,  out  tha  back  door  of  ry 
house.  Z  ran  several  blocks,  and  just  barley  caught  tha  train. 

I  felt  very  sick  and  queasy  throughout  tha  entire  trip  to  K.Y. 

Tha  following  days  wara  filled  with  ealla  from  my  mother  and 
father  who  expressed  grief  at  my  having  laft  and  expressed  J 
concern  for  my  welfare.  Z  reassured  them  that  Z  waa  alright 
having  returned  to  my  post  in  tha  Church. 

12.  Z  can  poaitiviy  identify  that  tha  NJarryN  that 
attempted  to  deprogram  me  la  Jejrry  Whittfield  of  6*1  N. Occidental 
Blvd. ,  Lot  Angelas,  Ca. 

13.  Z  declare  under  of  penalty  of  perjury  under  the 
laws  of  the  State  of  Hew  York  that  the  foregoing  ie  true  end 
correct.  Executed  on  the  2nd  of  June  1991  in  Los  Angeles, 
California. 


DECLARATION  OIL  JOHN  F,  WARREN 

I,  JOHN  F.  WARREN,  also  known  as  John  Shampeau,  do 
hereby  declare  and  state  as  follows: 

1.  I  am  over  the  age  of  eighteen.  The  following 
statements  are  made  of  my  own  personal  knowledge  and  if  called 
upon  to  do  so,  Z  could  and  would  competently  testify  thereto. 

2.  I  am  a  professional  motion  picture  sound  recording 
engineer. 

3.  In  early  December,  1989,  I  introduced  my  mother  and 
step-father  to  two  of  the  people  that  I  work  with,  both  of 
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whom  are  members  of  the  Scientology  religion. 

4.  My  step-father  became  concerned  that  I  would  become 
interested  in  Scientology  as  well.  To  avoid  any  family 
disagreements  on  the  subject,  I  agreed  that  I  would  speak  with 
some  professional  counselors  about  Scientology. 

5.  Approximately  two  weeks  later,  a  man  named  Cliff 
Daniels  arrived  at  my  home  at  10:00  in  the  morning.  I  had 
heard  of  Daniels  before,  and  knew  him  to  be  a  N deprogrammer, w 
or  individual  to  uses  kidnapping  and  force  to  persuade  others 
to  change  their  religious  beliefs.  I  am  informed,  and 
therefore  believe,  that  Daniels  is  currently  either  sought  by 
the  police  or  in  custody  for  criminal  activities  unknown  to 
me. 

6.  With  Daniels  were  two  individuals  that  Cliff 
introduced  as  Jerry  and  Hana  Whitfield.  Jerry  Whifield 
brought  several  boxes  of  files  and  several  video  tapes  into  my 
house. 

7.  Daniels  left  after  about  5  minutes.  My  wife  and  I 


listened  to  Jerry  and  Hana  as  they  showed  us  documents  and  a 
video  tape  concerning  Scientology  religious  beliefs.  I  told 
the  Whitfields  that  I  was  not  a  Scientologist,  and  that  I  had 
only  read  one  book  on  the  subject  of  Scientology.  My  wife  was 
completely  unfamiliar  with  Scientology  prior  to  the 
Whitfield's  arrival  at  our  home. 

8.  Jerry  Whitfield  insisted  I  listen  to  this  derogatory 
information  about  the  Scientology  religion  despite  my  many 
protests  that  this  made  no  sense  to  me,  and  that  I  had  no 
further  interest  in  communicating  with  him  about  this  subject. 
After  some  time,  they  began  showing  me  videos  and  other 
materials  about  religions  other  than  Scientology,  which  also 
made  no  sense  to  me.  After  10  hours  of  their  persistant 
attempts  to  "deprogram"  me,  I  asked  them  to  leave. 

9.  At  no  time  did  either  Jerry  or  Hana  Whitfield  state 
that  they  were  licensed  counselors  of  any  kind. 

10.  I  found  out  later  that  my  mother  and  step-father  paid 
the  Whitfields  an  undisclosed  amount  for  this  "counseling." 

11.  I  have  since  looked  into  Scientology  for  myself,  and 
found  it  to  be  both  interesting  and  useful,  quite  unlike  the 
picture  that  was  painted  for  me  by  the  Whitfields. 


I  declare  under  penalty  of  perjury  under  the  laws  of 
the  State  of  California  and  the  United  States  that  the 
foregoing  is  true  and  correct. 


Executed  this  day  of  July,  1991  at  Los  Angeles, 

California. 
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DECLARATION  OF  WILLIAM  TRDAX 


I,  WILLIAM  TRUAX,  do  hereby  declare  and  state  as  follows: 

1.  I  am  over  the  age  of  eighteen.  The  following 
statements  are  made  of  my  own  personal  knowledge  and  if  called 
upon  to  do  so,  I  could  and  would  competently  testify  thereto. 

2.  I  married  Jane  Truax  in  early  1990.  At  the  time, 
both  Jane  and  I  were  members  of  the  Church  of  Scientology, 
although  Jane  had  not  been  active  as  a  member  for  several 
years. 

3.  Several  months  after  we  were  married,  Jane  began 
saying  negative  things  about  our  Church,  comments  that  I  had 
never  heard  her  make  before.  I  later  learned  that  these 
comments  were  the  results  of  meetings  she  had  had  with 
Spankey  Taylor. 

4.  In  late  1990,  Jane  became  markedly  more 
vociferous  in  her  negative  commentary  about  our  church,  and 
began  to  denounce  it  roundly.  I  later  learned  that  these  were 
the  results  of  a  meeting  she  had  with  people  who  claimed 

to  be  ’’exit  counselors"  or  "deprogrammers",  named  Jerry 
and  Hana  Whitfield.  Spanky  Taylor  had  introduced  Jane  to 
these  peole. 

5.  In  April  and  May,  1990,  Jane  went  to  the  Church  of 
Scientology’s  religious  retreat  in  Clearwater,  Florida,  for 
some  advanced  spiritual  counseling. 

6.  In  approximately  October,  1990,  Jane  arranged  for  me 
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to  meet  with  two  people  who  had  told  her  some  of  the  negative 
things  about  the  Church  which  she  had  been  repeating.  These 
people  were  named  Jerry  and  Hana.  I  agreed  to  meet  with  them, 
because  I  wanted  to  see  just  what  it  was  that  Jane  had  gotten 
involved  in. 

7.  After  talking  with  some  of  my  friends  at  the  Church, 

I  realized  that  "Jerry  and  Hana"  were  probably  Jerry  and  Hana 
Whitfield,  people  who  are  known  to  engage  in  the  coercive 
kidnapping  of  adults  known  as  "deprogramming".  I  decided  to 
bring  a  friend  of  mine,  Tony  Falcaro,  with  me  to  the 
interview. 

8 .  When  Tony  and  I  arrived  at  my  house  Jane  was  waiting 
there.  She  became  upset,  and  immediately  started  yelling  at 
me,  saying  that  I  had  no  intention  of  listening  to  what  the 
Whitfields  had  to  say. 

9.  Before  Jane  could  call  the  Whitfields  and  tell  them 
not  to  come,  the  the  security  guard  from  the  lobby  buzzed  up 
and  said  that  the  Whitfields  had  arrived.  Both  Jane  and  I 
went  running  down  the  stairs  to  see  the  Whitfields.  I  went 
over  to  Jerry  and  shook  his  hand  with  one  hand  and  grabbed  his 
forearm  with  the  other  hand  and  said,  "How  much  were  you  paid 
to  come  here  and  do  this  to  me?" 

10.  Jerry  went  white.  Hana  started  muttering,  saying 
something  like,  "Have  a  nice  day  but  we  must  be  going  now." 
Jerry  and  Hana  then  ran  out  the  door  of  the  apartment 
building. 

11.  Jane  and  I  then  had  an  argument.  I  was  angry  that 
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Jane  would  try  to  have  mo  deprogrammed.  At  the  end  of  the 
argument,  Jane  agreed  that  she  would  go  see  a  minister  at  the 
Church  the  next  day  to  help  her  sort  this  out. 

11.  Although  Jane  did  go  to  see  a  church  minister,  after 
some  time  I  discovered  that  she  had  also  been  seeing  Spanky 
Taylor  on  a  regular  basis,  Spanky  had  been  counseling  Jane 
and  showing  her  anti-Scientology  materials  as  part  of  that 
counseling. 

12.  Jane  and  I  are  now  in  the  process  of  getting  a 
divorce. 

I  declare  under  penalty  of  perjury  under  the  laws  of  the 
State  of  California  and  the  United  States  that  the  foregoing 
is  true  and  correct. 

Executed  this  day  of  June,  1991  at  Los  Angeles, 
California. 
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DECLARATION  BY  KEVIN  HUTjCE 

I,  Kevin  Hulce,  declare  as  follows: 

1.  I  am  over  the  age  of  18  years.  I  am  a  resident  of 
Los  Angeles  County,  California.  I  have  personal  knowledge  of 
the  matters  specified  in  this  declaration  and,  if  called  upon  to 
testify  on  such  matters,  could  and  would  do  so  competently. 

2.  I  am  a  member  of  the  Church  of  Scientology. 

3.  This  is  to  explain  my  dealings  with  Hana  and  Jerry 
Whitfield  of  Los  Angeles,  California. 

4.  On  Sunday,  March  26,  1989,  I  went  to  a  surprise  birthday 
party  for  my  mother  at  my  parent's  house.  I  arrived  at  that 
location  at  or  near  11:00  a.m.  that  day.  After  about  45  minutes 
two  people  arrived  who  were  introduced  to  me  by  my  sister,  Kim 
Hulce,  as  people  she  had  met  while  on  vacation  in  the  Virgin 
Islands  earlier  in  the  year.  She  identified  these  people  as  Jerry 
and  Hana  Whitfield. 

5.  Soon  after  the  Whitfields  arrived,  I  noticed  that  Jerry 
Whitfield  had  on  a  braclet  that  indicated  he  was  a  member  of  the 
Church  of  Scientology.  I  asked  him  if  he  was  a  Scientologist. 
Jerry  replied  that  he  was.  I  then  proceeded  to  speak  with  Jerry 
and  Hana  Whitfield  for  sometime.  They  told  me  all  of  the  Church 
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courses  and  counseling  they  claimed  to  have  done.  Hanna  asserted 
that  she  had  just  finished  a  new  course  first  offered  by  Churches 
of  Scientology  within  the  year  previous.  The  Whitfields  made  every 
effort  to  give  me  the  impression  that  they  were  currently  active 
members  of  the  Church  of  Scientology.  At  no  time  during  this 
conversation  did  they  state  that  they  were  no  longer  members  of  the 
Church  of  Scientology  but  now  deprogrammers  associated  with  the 
Cult  Awareness  Network. 

6.  Later  in  the  day  I  explained  to  Jerry  that  I  was  working 
the  improve  the  previously  rocky  relationship  between  my  father  and 
me.  Hana  said  that  I  had  done  a  very  good  job  improving  my 
parental  relationship  and  claimed  that  she  would  see  what  she  could 
do  to  help  improve  the  ties  further.  At  this  point  I  felt  that  I 
had  made  two  friends  that  I  could  trust  to  help  me  with  my 
relationship  with  my  family. 

7.  At  about  9:00  p.m.  that  day,  Jerry  pulled  out  a  book  by 
Steve  Hassan  called  COMBATING  CULT  MIND  CONTROL.  He  pointed  out 
the  ten  points  of  mind  control  and  compared  Scientology  to  them  one 
at  a  time,  saying  that  each  one  of  the  points  on  mind  control 
applied  to  Scientology.  As  we  spoke,  Jerry  became  more  and  more 
verbally  hostile  toward  myself  and  my  religion.  I  was  very  stunned 
and  felt  betrayed. 

8.  It  was  close  to  12:00  midnight,  Jerry  brought  into  the  house 
a  box  of  files  that  he  claimed  had  been  in  his  car.  He  said  that 
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these  materials  concerned  the  Church  of  Scientology.  I  began  to 
suspect  that  Jerry  and  Hana  were  no  longer  with  the  Church.  I  asked 
Hana  what  her  standing  in  the  Church  was.  She  told  me  that  she  was 
no  longer  with  the  Church  of  Scientology  but  had  been  expelled.  I 
then  realized  that  I  had  been  deceived  by  the  Whitfields. 

9.  Throughout  the  early  hours  both  Jerry  and  Hana  talked  about 
how  the  material  in  the  box  was  the  "truth"  about  Scientology.  As 
they  talked,  my  parents  appeared  to  become  increasingly  upset  and  I 
became  worried  about  them.  I  told  them  that  I  wanted  to  copy  the 
contents  of  the  box.  Jerry  said  that  he  could  not  let  me  copy  them 
without  his  being  present.  Consequently,  I  was  up  all  night.  I  had 
to  wait  until  6:00  a.m.  the  following  morning  before  we  could  go 
somewhere  to  make  the  copies. 

.10.  Jerry,  Hana,  my  family  and  I  copied  most  of  the  contents 
of  the  box  and  went  back  to  my  parents'  house  at  around  9:00am 
on  March  27,  1989.  I  then  gathered  up  my  clothes  and  the  contents 
of  the  box  and  got  ready  to  leave.  Jerry  told  me  not  to  go  back  to 
the  Church  because  "they"  would  lock  me  up.  I  told  him  that  I  was 
going  and  he  jumped  in  front  of  the  door  to  stop  roe  and  asserted 
that  if  I  went  back  to  the  Church,  "they"  would  not  let  me  out.  By 
now  my  mother  was  crying  almost  hysterically,  my  father  was 
shaking  and  my  sister  had  become  very  upset.  None  of  my 
family  nor  I  had  slept  all  night.  I  left  in  my  pick-up. 

11.  One  of  the  things  that  I  copied  from  the  box  was  a  document 
paraphrased  release  for  exit  counseling  that  showed  basic 
information  of  some  sort  of  release  and  waiver  for  the  Whitfields 
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unprofessional  "  counseling". 

12.  Since  this  meeting  with  the  Whitfields,  my  father  has 
been  very  angry  and  upset  with  me.  My  mother  cries  while  talking 
to  me  over  the  phone.  They  have  told  me  that  they  have  been 
working  with  and  had  dinner  on  several  occasions  with  a  woman  named 
Priscilla  Coates.  Because  of  these  meetings  and  the  night  with  the 
Whitfields,  the  relationship  between  my  parents  and  myself  has 
totally  been  destroyed.  My  parents  are  continuously  fed  lies  about 
the  Church  of  Scientology.  This  has  made  it  impossible  to 
communicate  to  them  by  any  other  means  except  for  letters  though 
the  mail. 

13.  I  now  realize  that  Hana  and  Jerry  Whitfield  were 
attempting  to  deprogram  me  and  had  decieved  my  parents  and  sister 
into  going  along  with  this.  Hana  and  Jerry  had  lied  to  me  about 
their  standing  in  the  Church  of  Scientology  and  then  attacked  me 
verbally  regarding  my  religion.  The  Whitfields,  Priscilla  Coates 
and  the  Cult  Awareness  Network  have  done  everything  they  can  to 
come  between  my  family  and  me. 

14.  For  the  past  two  years  I  have  worked  to  repair  the  damage 
that  has  been  caused  between  my  family  and  me  by  the  Whitfields, 
Priscilla  Coats  and  the  Cult  Awareness  Network.  I  have  been  denied 
my  family  by  the  actions  of  these  people. 

I  declare  under  penalty  of  perjury  under  the  laws  of  the  State 


of  California  that  the  foregoing  is  true  and  correct.  Executed  on 
June  30,  1991  in  Los  Angeles,  California. 


Exhibit  C 


182# 


87  SUPREME  COURT  R'  ''RTER 


II. 


[9]  These  statutes  also  deprive  the 
Lovings  of  liberty  without  due  process 
of  law  in  violation  of  the  Due  Process 
Clause  of  the  Fourteenth  Amendment. 
The  freedom  to  marry  has  long  been  rec¬ 
ognized  as  one  of  the  vital  personal 
rights  essential  to  the  orderly  pursuit  of 
happiness  by  free  men. 

[10-12]  Marriage  is  one  of  the  “basic 
civil  rights  of  man,”  fundamental  to  our 
very  existence  and  survival.  Skinner  v. 
State  of  Oklahoma,  316  U.S.  535,  541,  62 
S.Ct.  1110,  1113,  86  L.Ed.  1655  (1942). 
See  also  Maynard  v.  Hill,  125  U.S.  190, 
8  S.Ct.  723,  31  L.Ed.  654  (1888).  To 
deny  this  fundamental  freedom  on  so  un- 
supportable  a  basis  as  the  racial  classifi¬ 
cations  embodied  in  these  statutes,  classi¬ 
fications  so  directly  subversive  of  the 
principle  of  equality  at  the  heart  of  the 
Fourteenth  Amendment,  is  surely  to  de¬ 
prive  all  the  State’s  citizens  of  liberty 
without  due  process  of  law.  The  Four¬ 
teenth  Amendment  requires  that  the 
freedom  of  choice  to  marry  not  be  re¬ 
stricted  by  invidious  racial  discrimina¬ 
tions.  Under  our  Constitution,  the  free¬ 
dom  to  marry  or  not  marry,  a  person  of 
another  race  resides  with  the  individual 
and  cannot  be  infringed  by  the  State. 

These  convictions  must  be  reversed. 
It  is  so  ordered. 

Reversed. 


13 

Mr.  Justice  STEWART,  concurring. 

I  have  previously  expressed  the  belief 
that  “it  is  simply  not  possible  for  a  state 
law  to  be  valid  under  our  Constitution 
which  makes  the  criminality  of  an  act 
depend  upon  the  race  of  the  actor.” 
McLaughlin  v.  State  of  Florida,  379  U.S. 
184,  198,  85  S.Ct.  283,  292,  13  L.Ed.2d 
222  (concurring  opinion).  Because  I 
adhere  to  that  belief,  I  concur  in  the 
judgment  of  the  Court. 


388  UJ9,  if 

388  u.a.  am 

Wyatt  Tee  WALKER  et  aL,  Petitioners,  , 


T. 

CITY  OF  BIRMINGHAM. 
No.  249. 

Argued  March  13  and  14, 1967. 
Decided  June  12, 1967. 
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Proceeding  to  review  criminal  con¬ 
tempt  convictions  for  violating  tempo- 
rary  injunction  issued  by  Circuit  Court, 
Jefferson  County,  Alabama.  The  Su¬ 
preme  Court  of  Alabama,  279  Ala.  53, 
181  So.2d  493,  affirmed  in  part  and 
quashed  in  part  and  certiorari  was  grant¬ 
ed.  The  Supreme  Court,  Mr.  Justice 
Stewart,  held  that,  even  though  substan¬ 
tial  constitutional  questions  could  be 
raised  in  view  of  generality  of  language 
contained  in  city  parade  ordinance  and 
vagueness  of  temporary  injunction  re¬ 
straining  petitioners  from  participating 
in  or  encouraging  mass  street  parades  or 
processions  without  a  permit  as  required 
by  the  ordinance,  petitioners  who  did 
not  attempt  to  have  injunction  dissolved 
or  modified  or  to  secure  parade  permit 
and  who  deliberately  violated  injunction 
with  expectation  of  going  to  jail  were 
not  entitled  to  have  the  constitutional  is¬ 
sues  considered  and  were  properly  con¬ 
victed  of  criminal  contempt. 

Affirmed. 

Mr.  Chief  Justice  Warren,  Mr.  Jus¬ 
tice  Douglas,  Mr.  Justice  Brennan  and 
Mr.  Justice  Fortas  dissented. 


1.  Contempt  €=60(3) 

Elements  of  criminal  contempt  may 
be  established  by  circumstantial  evi¬ 
dence. 

2.  Injunction  <©=110 

Alabama  circuit  court,  as  court  of 
equity,  had  jurisdiction  over  petitioners 
and  over  subject  of  controversy  when  it 
issued  injunction  restraining  petitioners 
from  participating  in  mass  street  pa¬ 
rades  without  permit  required  by  city 


1825 


388  tf.S.  308  WALKER  v.  CITY  OP  BIRMP'^KAM 

Cite  as  87  S.Ct.  1824  (1997) 


ordinance.  Const.Ala.1901,  §  144;  Code 
of  Ala.,  Tit.  7,  §§  1038,  1039. 

3.  Municipal  Corporations  @=703(1) 

States  <8=88 

State  and  local  governments  have 
strong  interests  in  regulating  use  of 
their  streets  and  other  public  places. 

4.  Municipal  Corporations  @=703(2) 

When  protest  takes  form  of  mass 
demonstrations,  parades,  or  picketing  on 
public  streets  and  sidewalks,  free  pass¬ 
age  of  traffic  and  prevention  of  public 
disorder  and  violence  become  important 
objects  of  legitimate  state  concern. 

5.  Constitutional  Law  @=274 

First  and  Fourteenth  Amendments 
do  not  afford  same  kind  of  freedom  to 
those  who  would  communicate  ideas  by 
conduct  such  as  patrolling,  marching,  and 
picketing  on  streets  and  highways  as 
to  those  who  communicate  ideas  by  pure 
speech.  U.S.C.A.Const.  Amends.  1,  14. 

6.  Municipal  Corporations  @=703(1) 

Authority  of  municipality  to  impose 
regulations  in  order  to  assure  safety 
and  convenience  of  people  in  use  of  pub¬ 
lic  highways  is  not  inconsistent  with 
civil  liberties  but  rather  is  one  of  means 
of  safeguarding  good  order  upon  which 
they  ultimately  depend.  U.S.C.A.Const. 
Amends.  1,  14. 

7.  Municipal  Corporations  @=122(2) 

It  could  not  be  assumed  that  parade 
ordinance  was  void  on  its  face. 

8.  Constitutional  Law  @=46(3) 

Way  to  raise  question  of  constitu¬ 
tionality  of  state  court’s  injunction  re¬ 
straining  demonstration  was  to  apply  to 
state  courts  to  have  injunction  modified 
or  dissolved.  U.S.C.A.Const.  Amends. 
1,  14. 

9.  Injunction  @=225 

Demonstrators  were  not  free  to  dis¬ 
obey  injunction  restraining  them  from 
participating  in  or  encouraging  mass 
street  parades  or  processions  without  a 
permit  required  by  city  ordinance  on 
ground  that  ordinance  on  which  injunc- 
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tion  was  based  had  been  administered 
in  the  past  in  an  arbitrary  and  discrim¬ 
inatory  fashion,  where  they  had  not  ap¬ 
plied  for  permit.  U.S.C.A.Const. 
Amends.  1,  14;  Code  of  Ala.,  Tit.  7,  §§ 
1038,  1039,  Tit.  13,  §§  4,  5,  126,  143; 
Const.Ala.1901,  §  144;  Supreme  Court 
Rules  Ala.,  rule  47. 

10.  Evidence  @=82 

It  could  not  be  presumed  that  state 
courts  would  have  ignored  petitioners' 
constitutional  claims  in  contesting  in¬ 
junction. 

11.  Constitutional  Law  @=46(3) 

Injunction  @=219 

Even  though  substantial  constitu¬ 
tional  questions  could  be  raised  in  view 
of  generality  of  language  contained  in 
city  parade  ordinance  and  vagueness  of 
temporary  injunction  restraining  peti¬ 
tioners  from  participating  in  or  encour¬ 
aging  mass  street  parades  or  processions 
without  a  permit  as  required  by  the 
ordinance,  petitioners  who  did  not  at¬ 
tempt  to  have  injunction  dissolved  or 
modified  or  to  secure  parade  permit  and 
who  deliberately  violated  injunction  with 
expectation  of  going  to  jail  were  not  en¬ 
titled  to  have  the  constitutional  issues 
considered  and  were  properly  convicted 
of  criminal  contempt.  U.S.C.A.Const. 
Amends.  1,  14;  Code  of  Ala.,  Tit.  7,  §§ 
1038,  1039,  Tit.  13,  §§  4,  5,  126,  143; 
Const.Ala.1901,  §  144;  Supreme  Court 
Rules  Ala.,  rule  47. 

12.  Constitutional  Law  @=82 

Demonstrators  were  not  constitu¬ 
tionally  free  to  ignore  all  procedures  of 
law  and  carry  their  battle  to  the  streets. 
U.S.C.A.Const.  Amends.  1,  14. 
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Jack  Greenberg,  New  York  City,  for 
petitioners. 

Earl  McBee  and  J.  M.  Breckenridge, 
Birmingham,  Ala.,  for  respondent. 

Louis  F.  Claiborne,  Washington,  D.  C., 
for  United  States,  amicus  curiae,  by 
special  leave  of  Court. 
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Mr.  Justice  STEWART  delivered  the 
opinion  of  the  Court. 

On  Wednesday,  April  10,  1963,  offi¬ 
cials  of  Birmingham,  Alabama,  filed  a 
bill  of  complaint  in  a  state  circuit  court 
asking  for  injunctive  relief  against  139 
individuals  and 
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two  organizations.  The 
bill  and  accompanying  affidavits  stated 
that  during  the  preceding  seven  days: 

“  [Respondents  [had]  sponsored 
and/or  participated  in  and/or  conspir¬ 
ed  to  commit  and/or  to  encourage 
and/or  to  participate  in  certain  move¬ 
ments,  plans  or  projects  commonly 
called  ‘sit-in’  demonstrations,  ‘kneel-in’ 
demonstrations,  mass  street  parades, 
trespasses  on  private  property  after 
being  warned  to  leave  the  premises  by 
the  owners  of  said  property,  congregat¬ 
ing  in  mobs  upon  the  public  streets  and 
other  public  places,  unlawfully  picket¬ 
ing  private  places  of  business  in  the 
City  of  Birmingham,  Alabama;  viola¬ 
tion  of  numerous  ordinances  and  stat¬ 
utes  of  the  City  of  Birmingham  and 
State  of  Alabama.  *  *  *  ” 

It  was  alleged  that  this  conduct  was 
"calculated  to  provoke  breaches  of  the 
peace,”  “threaten  [ed]  the  safety,  peace 
and  tranquility  of  the  City,”  and  placed 
“an  undue  burden  and  strain  upon  the 
manpower  of  the  Police  Department.” 


I.  The  text  of  the  injunction  is  reproduced 
as  Appendix  A  to  this  opinion. 

The  Birmingham  parade  ordinance,  § 
1159  of  the  Birmingham  City  Code,  pro¬ 
vides  that: 

“It  shall  be  unlawful  to  organise  or 
hold,  or  to  assist  in  organizing  or  holding, 
or  to  take  part  or  participate  in,  any 
parade  or  procession  or  other  public 
demonstration  on  the  streets  or  other  pub¬ 
lic  ways  of  the  city,  unless  a  permit 
therefor  has  been  secured  from  the  com¬ 
mission. 

“To  secure  such  permit,  written  applica¬ 
tion  shall  be  made  to  the  commission,  set¬ 
ting  forth  the  probable  number  of  per¬ 
sons,  vehicles  and  animals  which  will  be 
engaged  in  such  parade,  procession  or 
other  public  demonstration,  the  purpose 
for  which  it  is  to  be  held  or  had,  and  the 


The  bill  stated  that  these  infractions 
of  the  law  were  expected  to  continue  and 
would  “lead  to  further  imminent  danger 
to  the  lives,  safety,  peace,  tranquility  and 
general  welfare  of  the  people  of  the 
City  of  Birmingham,”  and  that  the  "rem¬ 
edy  by  law  [was]  inadequate.”  The  cirw 
cuit  judge  granted  a  temporary  injunc¬ 
tion  as  prayed  in  the  bill,  enjoining  the 
petitioners  from,  among  other  things, 
participating  in  or  encouraging  mass 
street  parades  or  mass  processions  with¬ 
out  a  permit  as  required  by  a  Birming¬ 
ham  ordinance.1 
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Five  of  the  eight  petitioners  were 
served  with  copies  of  the  writ  early  the 
next  morning.  Several  hours  later  four 
of  them  held  a  press  conference.  There 
a  statement  was  distributed,  declaring 
their  intention  to  disobey  the  injunction 
because  it  was  “raw  tyranny  under  the 
guise  of  maintaining  law  and  order.”  * 
At  this  press  conference  one  of  the  peti¬ 
tioners  stated:  “That  they  had  respect 
for  the  Federal  Courts,  or  Federal  In¬ 
junctions,  but  in  the  past  the  State 
Courts  had  favored  local  law  enforce¬ 
ment,  and  if  the  police  couldn’t  handle 
it,  the  mob  would.” 

That  night  a  meeting  took  place  at 
which  one  of  the  petitioners  announced 
that  “[injunction  or  no  injunction  we 
are  going  to  march  tomorrow.”  The 


streets  or  other  public  ways  over,  along  or 
in  which  it  is  desired  to  have  or  hold  such 
parade,  procession  or  other  public  demon¬ 
stration.  The  commission  shall  grant  a 
written  permit  for  such  parade,  proces¬ 
sion  or  other  public  demonstration,  pre¬ 
scribing  the  streets  or  other  public  ways 
which  may  be  used  therefor,  unless  in  its 
judgment  the  public  welfare,  peace,  safety, 
health,  decency,  good  order,  morals  or 
convenience  require  that  it  be  refused. 
It  shall  be  unlawful  to  use  for  such  pur¬ 
poses  any  other  streets  or  public  ways 
than  those  set  out  in  said  permit. 

“The  two  preceding  paragraphs,  how¬ 
ever,  shall  not  apply  to  funeral  proces¬ 
sions.” 

2.  The  full  statement  is  reproduced  as  Ap¬ 
pendix  B  to  this  opinion. 


388  US.  31? 


1827 


WALKER  v.  CITY  OP  BIRM’"  1HAM 

Cite  as  87  S.Ct.  1824  (1967, 


next  afternoon,  Good  Friday,  a  large 
crowd  gathered  in  the  vicinity  of  Six¬ 
teenth  Street  and  Sixth  Avenue  North  in 
Birmingham.  A  group  of  about  50  or 
60  proceeded  to  parade  along  the  side¬ 
walk  while  a  crowd  of  1,000  to  1,500  on¬ 
lookers  stood  by,  “clapping,  and  hollering, 
and  [w]  hooping.” 
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Some  of  the  crowd 
followed  the  marchers  and  spilled  out  into 
the  street.  At  least  three  of  the  petition¬ 
ers  participated  in  this  march. 

Meetings  sponsored  by  some  of  the 
petitioners  were  held  that  night  and  the 
following  night,  where  calls  for  volun¬ 
teers  to  “walk”  and  go  to  jail  were  made. 
On  Easter  Sunday,  April  14,  a  crowd  of 
between  1,500  and  2,000  people  congre¬ 
gated  in  the  midafternoon  in  the  vicinity 
of  Seventh  Avenue  and  Eleventh  Street 
North  in  Birmingham.  One  of  the  peti¬ 
tioners  was  seen  organizing  members  of 
the  crowd  in  formation.  A  group  of 
about  50,  headed  by  three  other  petition¬ 
ers,  started  down  the  sidewalk  two 
abreast.  At  least  one  other  petitioner 
was  among  the  marchers.  Some  300  or 
400  people  from  among  the  onlookers 
followed  in  a  crowd  that  occupied  the 
entire  width  of  the  street  and  over¬ 
flowed  onto  the  sidewalks.  Violence  oc¬ 
curred.  Members  of  the  crowd  threw 
rocks  that  injured  a  newspaperman  and 
damaged  a  police  motorcycle. 

3.  “The  circuit  court,  or  judges  thereof  when 
exercising  equity  jurisdiction  and  powers 
may  punish  for  contempt  by  fine  not  ex¬ 
ceeding  fifty  dollars,  and  by  imprison¬ 
ment,  not  exceeding  five  days,  one  or 
both.”  Ala.Code,  Tit.  13,  §  143.  See 
also  id.,  §§  4 — 5,  126. 

The  circuit  court  dismissed  the  con¬ 
tempt  proceedings  against  several  individ¬ 
uals  on  grounds  of  insufficient  evidence. 

Those  petitioners  who  participated  in 
the  April  11  press  conference  contend  that 
the  circuit  court  improperly  relied  on  this 
incident  in  finding  them  guilty  of  con¬ 
tempt,  claiming  that  they  were  engaged 
in  constitutionally  protected  free  speech. 

We  find  no  indication  that  the  court  con¬ 
sidered  the  incident  for  any  purpose  other 
than  the  legitimate  one  of  establishing 


The  next  day  the  city  officials  who  had 
requested  the  injunction  applied  to  the 
state  circuit  court  for  an  order  to  show 
cause  why  the  petitioners  should  not  be 
held  in  contempt  for  violating  it.  At  the 
ensuing  hearing  the  petitioners  sought  to 
attack  the  constitutionality  of  the  injunc¬ 
tion  on  the  ground  that  it  was  vague  and 
overbroad,  and  restrained  free  speech. 
They  also  sought  to  attack  the  Birming¬ 
ham  parade  ordinance  upon  similar 
grounds,  and  upon  the  further  ground 
that  the  ordinance  had  previously  been 
administered  in  an  arbitrary  and  dis¬ 
criminatory  manner. 

The  circuit  judge  refused  to  consider 
any  of  these  contentions,  pointing  out 
that  there  had  been  neither  a  motion  to 
dissolve  the  injunction,  nor  an  effort  to 
comply  with  it  by  applying  for  a  permit 
from  the  city  commission  before  engag¬ 
ing  in  the  Good  Friday  and  Easter  Sun¬ 
day  parades.  Consequently,  the  court 
held  that  the 
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only  issues  before  it  were 
whether  it  had  jurisdiction  to  issue  the 
temporary  injunction,  and  whether  there¬ 
after  the  petitioners  had  knowingly  vio¬ 
lated  it.  Upon  these  issues  the  court 
found  against  the  petitioners,  and  im¬ 
posed  upon  each  of  them  a  sentence  of 
five  days  in  jail  and  a  $50  fine,  in  ac¬ 
cord  with  an  Alabama  statute.3 

[1]  The  Supreme  Court  of  Alabama 
affirmed.4  That  court,  too,  declined  to- 

that  the  participating  petitioners*  sub¬ 
sequent  violation  of  the  injunction  by 
parading  without  a  permit  was  willful 
and  deliberate. 

4.  The  Alabama  Supreme  Court  quashed  the 
conviction  of  one  defendant  because  of 
insufficient  proof  that  he  knew  of  the 
injunction  before  violating  it,  and  the  con¬ 
victions  of  two  others  because  there  was 
no  showing  that  they  had  disobeyed  the 
order.  279  Ala.  53,  64,  181  So.2d  493, 

504. 

Two  of  the  petitioners  here  claim  that 
there  was  a  complete  dearth  of  evidence 
to  establish  that  they  had  knowledge  of 
the  injunction  before  violating  it,  and 
that  their  convictions  are  therefore  con¬ 
stitutionally  defective  under  the  principle 
of  Thompson  v.  City  of  Louisville,  362 
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consider  the  petitioners'  constitutional 
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attacks  upon  the  injunction  and  the  un¬ 
derlying  Birmingham  parade  ordinance: 

“It  is  to  be  remembered  that  peti¬ 
tioners  are  charged  with  violating  a 
temporary  injunction.  We  are  not  re¬ 
viewing  a  denial  of  a  motion  to  dis¬ 
solve  or  discharge  a  temporary  injunc¬ 
tion.  Petitioners  did  not  file  any  mo¬ 
tion  to  vacate  the  temporary  injunc¬ 
tion  until  after  the  Friday  and  Sunday 
parades.  Instead,  petitioners  deliber¬ 
ately  defied  the  order  of  the  court  and 
did  engage  in  and  incite  others  to 
engage  in  mass  street  parades  without 
a  permit. 

#  #  *  *  *  * 

“We  hold  that  the  circuit  court  had 
the  duty  and  authority,  in  the  first 
instance,  to  determine  the  validity  of 
the  ordinance,  and,  until  the  decision 
of  the  circuit  court  is  reversed  for 
error  by  orderly  review,  either  by  the 
circuit  court  or  a  higher  court,  the 
orders  of  the  circuit  court  based  on 
its  decision  are  to  be  respected  and 
disobedience  of  them  is  contempt  of 
its  lawful  authority,  to  be  punished. 
Howat  v.  State  of  Kansas,  258  U.S. 
181,  42  S.Ct.  277,  66  L.Ed.  550.”  279 
Ala.  53,  60,  62-63,  181  So.2d  493,  500, 
502. 

Howat  v.  State  of  Kansas,  258  U.S. 
181,  42  S.Ct.  277,  66  L.Ed.  550,  was 
decided  by  this  Court  almost  50  years 
ago.  That  was  a  case  in  which  people 
had  been  punished  by  a  Kansas  trial 
court  for  refusing  to  obey  an  antistrike 
injunction  issued  under  the  state  indus¬ 
trial  relations  act.  They  had  claimed  a 
right  to  disobey  the  court’s  order  upon 
the  ground  that  the  state  statute  and  the 
injunction  based  upon  it  were  invalid 
under  the  Federal  Constitution.  The  Su- 

U.S.  199,  80  S.Ct.  624,  4  L.Ed.2d  654. 
The  Alabama  Supreme  Court’s  recitation 
of  the  evidence  on  this  issue,  which  is 
supported  by  the  record,  plainly  shows 
this  claim  is  without  foundation.  It  is 
of  course,  a  familiar  doctrine  that  proof 
of  the  elements  of  criminal  contempt 
may  be  established  by  circumstantial  evi¬ 
dence.  Bullock  v.  United  States,  6  Cir., 


preme  Court  of  Kansas  had  afff 
judgment,  holding  that  the  tr 
“had  general  power  to  issue  inf 
in  equity,  and  that  even  if 
of  the  power  was  erroneous^ 
tion  was  not  void,  and  the  <fc 
were  precluded 
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from  attacking  it  y. 
collateral  proceeding  *  *  »  , 

the  injunction  was  erroneous,  ji_ 
tion  was  not  thereby  forfeited,  that 
error  was  subject  to  correction  onf 
the  ordinary  method  of  appeal,  and 
obedience  to  the  order  constituted'* 
tempt.”  258  U.S.,  at  189,  42  S.Ct.  at 
This  Court,  in  dismissing  the  writ 
error,  not  only  unanimously  accepted  1 
fully  approved  the  validity  of  the  rule 
state  law  upon  which  the  judgment 
the  Kansas  court  was  grounded : 

“An  injunction  duly  issuing  out 
court  of  general  jurisdiction  with 
ty  powers,  upon  pleadings  properly 
voking  its  action,  and  served  upon 
sons  made  parties  therein  and  wj 
the  jurisdiction,  must  be  obeyed 
them,  however  erroneous  the 
the  court  may  be,  even  if  the  error- 
in  the  assumption  of  the  validity 
seeming,  but  void  law  going  to 
merits  of  the  case.  It  is  for  the 
of  first  instance  to  determine  the 
tion  of  the  validity  of  the  law,  and 
til  its  decision  is  reversed  for  error 
orderly  review,  either  by  itself  or  t 
higher  court,  its  orders  based  on 
decision  are  to  be  respected,  and 
bedience  of  them  is  contempt  oLJ 
lawful  authority,  to  be  punished." 
U.S.,  at  189-190,  42  S.Ct.,  at  28te 

The  rule  of  state  law  accepted  and 
proved  in  Howat  v.  State  of  Kansan 
consistent  with  the  rule  of  law  fol 
by  the  federal  courts.®  < 

265  F.2d  683,  cert,  denied  sub  nom. 
Kasper  v.  United  States,  360  U.S.  932,  T9 
S.Ct.  1452,  3  L.Ed  .2d  1546. 

5.  Brougham  v.  Oceanic  Steam  Navigation 
Co.,  2  Cir.,  205  F.  857;  Trickett  * 
Kaw  Valley  Drainage  Dist,  10  Cir-  2# 
F.2d  851,  cert,  denied,  278  U.S.  624,  4» 
S.Ct.  26,  73  L.Ed.  544;  O’Heame  r.  Unit* 
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In  the  present  case,  however,  we  are 
jjed  to  hold  that  this  rule  of  law,  upon 
^hich  the  Alabama  courts  relied,  was 
onstitutionally  impermissible.  We  are 
cgJced  to  say  that  the  Constitution  com¬ 
piled  Alabama  to  allow  the  petitioners  to 
violate  this  injunction,  to  organize  and 
engage  in  these  mass  street  parades  and 
demonstrations,  without  any  previous  ef¬ 
fort  on  their  part  to  have  the  injunction 
dissolved  or  modified,  or  any  attempt  to 
secure  a  parade  permit  in  accordance 
with  its  terms.  Whatever  the  limits 
of  Howat  v.  State  of  Kansas,6  we  can¬ 
not  accept  the  petitioners’  contentions  in 
the  circumstances  of  this  case. 

[2-6]  Without  question  the  state 
court  that  issued  the  injunction  had,  as  a 
court  of  equity,  jurisdiction  over  the  peti¬ 
tioners  and  over  the  subject  matter  of 
the  controversy.7  And  this  is  not  a  case 
where  the  injunction  was  transparently 
invalid  or  had  only  a  frivolous  pretense 
to  validity.  We  have  consistently  recog¬ 
nized  the  strong  interest  of  state  and 
local  governments  in  regulating  the  use 
of  their  streets  and  other  public  places. 
Cox  v.  State  of  New  Hampshire,  312  U.S. 
569,  61  S.Ct.  762,  85  L.Ed.  1049 ;  Kovacs 
v.  Cooper,  336  U.S.  77,  69  S.Ct.  448,  93 
L.Ed.  513;  Poulos  v.  State  of  New 
Hampshire,  345  U.S.  395,  73  S.Ct.  760, 

ed  States,  62  App.D.C.  285,  66  F.2d  933, 
cert,  denied,  290  U.S.  683,  54  S.Ct.  120, 

78  L.Ed.  589;  Locke  v.  United  States,  5 
Cir.,  75  F.2d  157,  cert,  denied,  295  U.S. 
733,  55  S.Ct.  644,  79  L.Ed.  1681;  Mc¬ 
Cann  v.  New  York  Stock  Exchange,  2  Cir., 

80  F.2d  211,  cert,  denied  sub  nom.  Mc¬ 
Cann  v.  Leibell,  299  U.S.  603,  57  S.Ct. 

233,  81  L.Ed.  444;  McLeod  v.  Majors,  5 
Cir..  102  F.2d  128 ;  Kasper  v.  Brittain, 

6  Cir.,  245  F.2d  92,  cert,  denied  355  U.S. 

?34,  78  S.Ct.  54,  2  L.Ed.2d  46.  See  also 
Ex  parte  Rowland.  104  U.S.  604,  26  L.Ed. 
361;  In  re  Ayers,  123  U.S.  443,  8  S.Ct. 

164,  31  L.Ed.  216;  In  re  Burrus,  136 
U.S.  586,  10  S.Ct.  850,  34  L.Ed.  500; 
United  States  v.  Shipp,  203  U.S.  563,  27 

S.Ct.  165,  51  L.Ed.  319;  United  States  v. 
United  Mine  Workers,  330  U.S.  258,  67 
S.Ct.  677,  91  L.Ed.  884. 


97  L.Ed.  1105;  Adderley 
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v.  State  of  Flor¬ 
ida,  385  U.S.  39,  87  S.Ct.  242,  17  L.Ed.2d 
149.  When  protest  takes  the  form  of 
mass  demonstrations,  parades,  or  picket¬ 
ing  on  public  streets  and  sidewalks,  the 
free  passage  of  traffic  and  the  preven¬ 
tion  of  public  disorder  and  violence  be¬ 
come  important  objects  of  legitimate 
state  concern.  As  the  Court  stated,  in 
Cox  v.  State  of  Louisiana,  “We  emphati¬ 
cally  reject  the  notion  *  *  *  that 

the  First  and  Fourteenth  Amendments 
afford  the  same  kind  of  freedom  to  those 
who  would  communicate  ideas  by  conduct 
such  as  patrolling,  marching,  and  picket¬ 
ing  on  streets  and  highways,  as  these 
amendments  afford  to  those  who  commu¬ 
nicate  ideas  by  pure  speech.”  379  U.S. 
536,  555,  85  S.Ct.  453,  464,  13  L.Ed.2d 
471.  And  as  a  unanimous  Court  stated 
in  Cox  v.  State  of  New  Hampshire : 

"Civil  liberties,  as  guaranteed  by 
the  Constitution,  imply  the  existence  of 
an  organized  society  maintaining  pub¬ 
lic  order  without  which  liberty  itself 
would  be  lost  in  the  excesses  of  unre¬ 
strained  abuses.  The  authority  of  a 
municipality  to  impose  regulations  in 
order  to  assure  the  safety  and  conven¬ 
ience  of  the  people  in  the  use  of  public 
highways  has  never  been  regarded  as 
inconsistent  with  civil  liberties  but 

6.  In  In  re  Green,  369  U.S.  689,  82  S.Ct. 
1114,  8  L.Ed.2d  198,  the  petitioner  was 
convicted  of  criminal  contempt  for  vio¬ 
lating  a  labor  injunction  issued  by  an 
Ohio  court  Relying  on  the  pre-emptive 
command  of  the  federal  labor  law,  the 
Court  held  that  the  state  courts  were  re¬ 
quired  to  hear  Green's  claim  that  the 
state  court  was  without  jurisdiction  to 
issue  the  injunction.  The  petitioner  in 
Green ,  unlike  the  petitioners  here,  had 
attempted  to  challenge  the  validity  of  the 
injunction  before  violating  it  by  promptly 
applying  to  the  issuing  court  for  an  order 
vacating  the  injunction.  The  petitioner 
in  Green  had  further  offered  to  prove 
that  the  court  issuing  the  injunction  had 
agreed  to  its  violation  as  an  appropriate 
means  of  testing  its  validity. 

7.  Ala.Const.,  Art.  6,  §  144;  Ala.Code,  Tit. 

7,  §§  1038-1039. 
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rather  as  one  of  the  means  of  safe¬ 
guarding  the  good  order  upon  which 
they  ultimately  depend."  312  U.S.,  at 
574,  61  S.Ct.,  at  765. 

[7]  The  generality  of  the  language 
contained  in  the  Birmingham  parade 
ordinance  upon  which  the  injunction  was 
based  would  unquestionably  raise  sub¬ 
stantial  constitutional  issues  concerning 
some  of  its  provisions.8 9  Schneider  v. 
State  of  New  Jersey,  308  U.S.  147,  60 
S.Ct.  146,  84  L.Ed.  155;  Saia  v.  People 
of  State  of  New  York,  334  U.S.  558,  68 
S.Ct.  1148,  92  L.Ed.  1574;  Kunz  v.  Peo¬ 
ple  of  State  of  New  York,  340  U.S.  290, 
'71  S.Ct.  312,  95  L.Ed.  280.  The  petition¬ 
ers,  however,  did  not  even  attempt  to  ap¬ 
ply  to  the  Alabama  courts  for  an  authori¬ 
tative  construction  of  the  ordinance. 
Had  they  done  so,  those  courts  might 
have  given  the  licensing  authority  grant¬ 
ed  in  the  ordinance 
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a  narrow  and  precise 
scope,  as  did  the  New  Hampshire  courts 
in  Cox  v.  State  of  New  Hampshire  and 
Poulos  v.  State  of  New  Hampshire,  both 
supra.  Cf.  Shuttlesworth  v.  City  of  Bir¬ 
mingham,  382  U.S.  87,  91,  86  S.Ct.  211, 
213,  15  L.Ed. 2d  176 ;  City  of  Darlington 
v.  Stanley,  239  S.C.  139,  122  S.E.2d  207. 
Here,  just  as  in  Cox  and  Poulos,  it  could 
not  be  assumed  that  this  ordinance  was 
void  on  its  face. 

[8]  The  breadth  and  vagueness  of 
the  injunction  itself  would  also  unques¬ 
tionably  be  subject  to  substantial  consti¬ 


8.  See  n.  1,  supra. 

9.  Mrs.  Lola  Hendricks,  not  a  petitioner 
in  this  case,  testified  that  on  April  3: 

“I  went  to  Mr.  Connor’s  office,  the 
Commissioner’s  office  at  the  City  Hall 
Building.  We  went  up  and  Commissioner 
Connor  met  us  at  the  door.  He  asked, 
‘May  I  help  you?’  I  told  him,  ‘Yes,  sir, 
we  came  up  to  apply  or  see  about  getting 
a  permit  for  picketing,  parading,  demon¬ 
strating.’ 

***** 

‘*1  asked  Commissioner  Connor  for  the 
permit,  and  asked  if  he  could  issue  the 
permit,  or  other  persons  who  would  refer 
me  to,  persons  who  would  issue  a  permit. 
He  said,  ‘No,  you  will  not  get  a  permit  in 


tutional  question.  But  the  way  to  raise 
that  question  was  to  apply  to  the  Ala¬ 
bama  courts  to  have  the  injunction  modi¬ 
fied  or  dissolved.  The  injunction  in  all 
events  clearly  prohibited  mass  parading' 
without  a  permit,  and  the  evidence  shows 
that  the  petitioners  fully  understood  that 
prohibition  when  they  violated  it. 

[9]  The  petitioners  also  claim  that 
they  were  free  to  disobey  the  injunction 
because  the  parade  ordinance  on  which 
it  was  based  had  been  administered  in 
the  past  in  an  arbitrary  and  discrimina¬ 
tory  fashion.  In  support  of  this  claim 
they  sought  to  introduce  evidence  that,  a 
few  days  before  the  injunction  issued, 
requests  for  permits  to  picket  had  been 
made  to  a  member  of  the  city  commission. 
One  request  had  been  rudely  rebuffed* 
and  this  same  official  had  later  made 
clear  that  he 
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was  without  power  to  grant 
the  permit  alone,  since  the  issuance  of 
such  permits  was  the  responsibility  of 
the  entire  city  commission.1*  Assuming 
the  truth  of  this  proffered  evidence,  it 
does  not  follow  that  the  parade  ordinance 
was  void  on  its  face.  The  petitioners, 
moreover,  did  not  apply  for  a  permit  ei¬ 
ther  to  the  commission  itself  or  to  any 
commissioner  after  the  injunction  issued. 
Had  they  done  so,  and  had  the  permit 
been  refused,  it  is  clear  that  their  claim 
of  arbitrary  or  discriminatory  adminis¬ 
tration  of  the  ordinance  would  have  been 

Birmingham,  Alabama  to  picket.  I  will 
picket  yon  over  to  the  City  Jail,’  and 
he  repeated  that  twice.” 

10.  Commissioner  Connor  sent  the  follow- 
ing  telegram  to  one  of  the  petitioners  on 
April  5: 

“Under  the  provisions  of  the  city  code  of 
the  City  of  Birmingham,  a  permit  to 
picket  as  requested  by  you  cannot  be 
granted  by  me  individually  but  is  the 
responsiboity  [sic]  of  the  entire  commis¬ 
sion.  I  insist  that  you  and  your  people 
do  not  start  any  picketing  on  the  streets 
in  Birmingham,  Alabama. 

“Eugene  ‘Bull’  Connor,  Commissioner  of 

Public  Safety.” 
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considered  by  the  state  circuit  court  upon 
a  motion  to  dissolve  the  injunction.11 

[10]  This  case  would  arise  in  quite 
a  different  constitutional  posture  if  the 
petitioners,  before  disobeying  the  in¬ 
junction,  had  challenged  it  in  the  Ala¬ 
bama  courts,  and  had  been  met  with  de¬ 
lay  or  frustration  of  their  constitutional 
claims.  But  there  is  no  showing  that 
such  would  have  been  the  fate  of  a  time¬ 
ly  motion  to  modify  or  dissolve  the  in¬ 
junction.  There  was  an  interim  of  two 

319 

days  between  the  issuance  of  the  injunc¬ 
tion  and  the  Good  Friday  march.  The 
petitioners  give  absolutely  no  explana¬ 
tion  of  why  they  did  not  make  some  ap¬ 
plication  to  the  state  court  during  that 
period.  The  injunction  had  issued  ex 
parte;  if  the  court  had  been  presented 
with  the  petitioners’  contentions,  it 
might  well  have  dissolved  or  at  least 
modified  its  order  in  some  respects.  If 
it  had  not  done  so,  Alabama  procedure 
would  have  provided  for  an  expedited 
process  of  appellate  review.12  It  cannot 
be  presumed  that  the  Alabama  courts 
would  have  ignored  the  petitioners’  con¬ 
stitutional  claims.  Indeed,  these  conten¬ 
tions  were  accepted  in  another  case  by  an 
Alabama  appellate  court  that  struck  down 
on  direct  review  the  conviction  under 
this  very  ordinance  of  one  of  these  same 
petitioners.13 

11.  In  its  opinion,  that  court  stated:  “The 
legal  and  orderly  processes  of  the  Court 
would  require  the  defendants  to  attack 
the  unreasonable  denial  of  such  permit  by 
the  Commission  of  the  City  of  Birming¬ 
ham  through  means  of  a  motion  to  dis¬ 
solve  the  injunction  at  which  time  this 
Court  would  have  the  opportunity  to  pass 
upon  the  question  of  whether  or  not  a 
compliance  with  the  ordinance  was  at¬ 
tempted  and  whether  or  not  an  arbitrary 
and  capricious  denial  of  such  request  was 
made  by  the  Commission  of  the  City  of 
Birmingham.  Since  this  course  of  con¬ 
duct  was  not  sought  by  the  defendants, 
the  Court  is  of  the  opinion  that  the 
validity  of  its  injunction  order  stands 
upon  its  prima  facie  authority  to  execute 
the  same.” 

12.  Ala. Code,  T'it.  7  App.,  Sup.Ct.Rule  47. 


The  rule  of  law  upon  which  the  Ala¬ 
bama  courts  relied  in  this  case  was  one 
firmly  established  by  previous  prece¬ 
dents.  We  do  not  deal  here,  therefore, 
with  a  situation  where  a  state  court  has 
followed  a  regular  past  practice  of  en¬ 
tertaining  claims  in  a  given  procedural 
mode,  and  without  notice  has  abandoned 
that  practice  to  the  detriment  of  a  liti¬ 
gant  who  finds  his  claim  foreclosed  by  a 
novel  procedural  bar.  Barr  v.  City  of 
Columbia,  378  U.S.  146,  84  S.Ct.  1734, 
12  L.Ed.2d  766.  This  is  not  a  case  where 
a  procedural  requirement  has  been 
sprung  upon  an  unwary  litigant  when 
prior  practice  did  not  give  him  fair  no¬ 
tice  of  its  existence.  Wright  v.  State  of 
Georgia,  373  U.S.  284,  291,  83  S.Ct.  1240, 
1245,  10  L.Ed.2d  349. 

[11]  The  Alabama  Supreme  Court 
has  apparently  never  in  any  criminal 
contempt  case  entertained  a  claim  of 
non  jurisdictional  error.14  In  Fields  v. 
City  of  Fairfield,  273 
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Ala.  588,  143  So. 
2d  177, 15  decided  just  three  years  before 
the  present  case,  the  defendants,  mem¬ 
bers  of  a  “White  Supremacy”  organiza¬ 
tion  who  had  disobeyed  an  injunction, 
sought  to  challenge  the  constitutional  va¬ 
lidity  of  a  permit  ordinance  upon  which 
the  injunction  was  based.  The  Supreme 
Court  of  Alabama,  finding  that  the  trial 

13.  Shuttlesworth  v.  City  of  Birmingham, 

43  Ala. App.  68,  180  So.2d  114.  The  case 
is  presently  pending  on  certiorari  review 
in  the  Alabama  Supreme  Court. 

14.  As  early  as  1904,  the  Alabama  Supreme 

Court  noted  that:  “An  evident  distinc¬ 
tion  is  to  be  made  in  contempt  proceed¬ 
ings  for  the  violation  of  the  writ  of  in¬ 
junction  where  the  writ  is  improvident- 
ly  or  irregularly  issued  and  where  it  is 
issued  without  jurisdiction  *  * 

Old  Dominion  Telegraph  Co.  v.  Powers, 

140  Ala.  220,  226,  37  So.  195,  197.  See 
Board  of  Revenue  of  Covington  County 
v.  Merrill,  193  Ala.  521,  68  So.  971. 

15.  Reversed  on  other  grounds,  375  U.S. 

248,  84  S.Ct.  360,  11  L.Ed.2d  311. 
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court  had  jurisdiction,  applied  the  same 
rule  of  law  which  was  followed  here: 

“As  a  general  rule,  an  unconstitutional 
statute  is  an  absolute  nullity  and  may 
not  form  the  basis  of  any  legal  right 
or  legal  proceedings,  yet  until  its  un¬ 
constitutionality  has  been  judicially 
declared  in  appropriate  proceedings, 
no  person  charged  with  its  observance 
under  an  order  or  decree  may  disre¬ 
gard  or  violate  the  order  or  the  de¬ 
cree  with  immunity  from  a  charge  of 
contempt  of  court;  and  he  may  not 
raise  the  question  of  its  unconstitu¬ 
tionality  in  collateral  proceedings  on 
appeal  from  a  judgment  of  conviction 
for  contempt  of  the  order  or  decree 
*  *  *  "  273  Ala.,  at  590,  143  So. 

2d,  at  180. 

These  precedents  clearly  put  the  peti¬ 
tioners  on  notice  that  they  could  not  by¬ 
pass  orderly  judicial  review  of  the  in¬ 
junction  before  disobeying  it.  Any 
claim  that  they  were  entrapped  or  misled 
is  wholly  unfounded,  a  conclusion  con¬ 
firmed  by  evidence  in  the  record  show¬ 
ing  that  when  the  petitioners  deliberately 
violated  the  injunction  they  expected  to 
go  to  jail. 

[12]  The  rule  of  law  that  Alabama 
followed  in  this  case  reflects  a  belief  that 
in  the  fair  administration  of  justice  no 
man  can  be  judge  in  his  own  case,  how¬ 
ever  exalted 
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his  station,  however  right¬ 
eous  his  motives,  and  irrespective  of  his 
race,  color,  politics,  or  religion.16  This 
Court  cannot  hold  that  the  petitioners 
were  constitutionally  free  to  ignore  all 
the  procedures  of  the  law  and  carry 

1 6.  The  same  rule  of  law  was  followed  in 
Kasper  v.  Brittain,  6  Cir.,  245  F.2d  92. 
There,  a  federal  court  had  ordered  the 
public  high  school  in  Clinton,  Tennessee, 
to  desegregate.  Kasper  ‘'arrived  from 
somewhere  in  the  East.”  and  organized 
a  campaign  “to  run  the  Negroes  out  of 
the  school/*  The  federal  court  issued 
an  ex  parte  restraining  order  enjoining 
Kasper  from  interfering  with  desegrega¬ 
tion.  Relying  upon  the  First  Amendment, 
Kasper  harangued  a  crowd  “to  the  effect 


their  battle  to  the  streets.  One  may 
sympathize  with  the  petitioners’  impa¬ 
tient  commitment  to  their  cause.  But  re¬ 
spect  for  judicial  process  is  a  small  price 
to  pay  for  the  civilizing  hand  of  law, 
which  alone  can  give  abiding  meaning  to 
constitutional  freedom. 

Affirmed. 

APPENDIX  A  TO  OPINION 
OF  THE  COURT. 

“Temporary  Injunction — 

April  10,  1963. 

“A  verified  Bill  of  Complaint  in  the 
above  styled  cause  having  been  presented 
to  me  on  this  the  10th  of  April  1963  at 
9:00  O’Clock  P.M.  in  the  City  of  Bir¬ 
mingham,  Alabama, 

“Upon  consideration  of  said  verified 
Bill  of  Complaint  and  the  affidavits  of 
Captain  G.  V.  Evans  and  Captain  George 
Wall,  and  the  public  welfare,  peace 'and 
safety  requiring  it,  it  is  hereby  consid¬ 
ered,  ordered,  adjudged  and  decreed  that 
a  peremptory  or  a  temporary  writ  -of  in¬ 
junction  be  and  the  same  is  hereby  is¬ 
sued  in  accordance  with  the  prayer  of 
said  petition. 
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“It  is  therefore  ordered,  adjudged  and 
decreed  by  the  Court  that  upon  the  com¬ 
plainant  entering  into  a  good  and  suf¬ 
ficient  bond  conditioned  as  provided  by 
law,  in  the  sum  of  Twenty  five  Hundred 
Dollars  ($2500.00),  same  to  be  approved 
by  the  Register  of  this  Court  that  the 
Register  issue  a  peremptory  or  tempo¬ 
rary  writ  of  injunction  that  the  respond¬ 
ents  and  the  others  identified  in  said 
Bill  of  Complaint,  their  agents,  members, 
employees,  servants,  followers,  attorneys, 

that  although  he  had  been  served  with 
the  restraining  order,  it  did  not  mean 
anything  *  *  V*  His  conviction  for 

criminal  contempt  was  affirmed  by  the 
Court  of  Appeals  for  the  Sixth  Circuit. 
That  court  concluded  that  “an  injunc- 
tional  order  issued  by  a  court  must  be 
obeyed,**  whatever  its  seeming  invalidity, 
citing  Howat  v.  State  of  Kansas,  258 
U.S.  181,  42  S.Ct.  277,  66  L.Ed.  550. 
This  Court  denied  certiorari,  355  U.S. 
834,  78  S.Ct.  54,  2  L.Ed.2d  46. 
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successors  and  all  other  persons  in  active 
concert  or  participation  with  the  re¬ 
spondents  and  all  persons  having  notice 
of  said  order  from  continuing  any  act 
hereinabove  designated  particularly : 
engaging  in,  sponsoring,  inciting  or  en¬ 
couraging  mass  street  parades  or  mass 
processions  or  like  demonstrations  with¬ 
out  a  permit,  trespass  on  private  prop¬ 
erty  after  being  warned  to  leave  the 
premises  by  the  owner  or  person  in  pos¬ 
session  of  said  private  property,  congre¬ 
gating  on  the  street  or  public  places  into 
mobs,  and  unlawfully  picketing  business 
establishments  or  public  buildings  in  the 
City  of  Birmingham,  Jefferson  County, 
State  of  Alabama  or  performing  acts  cal¬ 
culated  to  cause  breaches  of  the  peace  in 
the  City  of  Birmingham,  Jefferson  Coun¬ 
ty,  in  the  State  of  Alabama  or  from  con¬ 
spiring  to  engage  in  unlawful  street 
parades,  unlawful  processions,  unlawful 
demonstrations,  unlawful  boycotts,  un¬ 
lawful  trespasses,  and  unlawful  picketing 
or  other  like  unlawful  conduct  or  from 
violating  the  ordinances  of  the  City  of 
Birmingham  and  the  Statutes  of  the 
State  of  Alabama  or  from  doing  any  acts 
designed  to  consummate  conspiracies  to 
engage  in  said  unlawful  acts  of  parad¬ 
ing,  demonstrating,  boycotting,  trespass¬ 
ing  and  picketing  or  other  unlawful  acts, 
or  from  engaging  in  acts  and  conduct 
customarily  'known  as  ‘kneel-ins’  in 
churches  in  violation  of  the  wishes  and 
desires  of  said  churches. 

“W.  A.  Jenkins,  Jr.,  As  Circuit  Judge 
of  the  Tenth  Judicial  Circuit  of  Ala¬ 
bama,  In  Equity  Sitting.” 

323 

APPENDIX  B  TO  OPINION 
OF  THE  COURT. 

“In  our  struggle  for  freedom  we  have 
anchored  our  faith  and  hope  in  the  right¬ 
ness  of  the  Constitution  and  the  moral 
laws  of  the  universe. 

“Again  and  again  the  Federal  judi¬ 
ciary  has  made  it  clear  that  the  privi- 
ledges  [sic]  guaranteed  under  the  First 
and  the  Fourteenth  Amendments  are  to 
[sic]  sacred  to  be  trampled  upon  by  the 

87  S.Ct.— 115Vj 


machinery  of  state  government  and  police 
power.  In  the  past  we  have  abided  by 
Federal  injunctions  out  of  respect  for  the 
forthright  and  consistent  leadership  that 
the  Federal  judiciary  has  given  in  estab¬ 
lishing  the  principle  of  integration  as 
the  law  of  the  land. 

“However  we  are  now  confronted  with 
recalcitrant  forces  in  the  Deep  South  that 
will  use  the  courts  to  perpetuate  the  un¬ 
just  and  illegal  system  of  racial  separa¬ 
tion. 

“Alabama  has  made  clear  its  determi¬ 
nation  to  defy  the  law  of  the  land.  Most 
of  its  public  officials,  its  legislative  body 
and  many  of  its  law  enforcement  agents 
have  openly  defied  the  desegregation  de¬ 
cision  of  the  Supreme  Court.  We  would 
feel  morally  and  legal  [sic]  responsible 
to  obey  the  injunction  if  the  courts  of 
Alabama  applied  equal  justice  to  all  of 
its  citizens.  This  would  be  sameness 
made  legal.  However  the  ussuance  [sic] 
of  this  injunction  is  a  blatant  of  differ¬ 
ence  made  legal. 

“Southern  law  enforcement  agencies 
have  demonstrated  now  and  again  that 
they  will  utilize  the  force  of  law  to  misuse 
the  judicial  process. 

“This  is  raw  tyranny  under  the  guise 
of  maintaining  law  and  order.  We  can¬ 
not  in  all  good  conscience  obey  such  an 
injunction  which  is  an  unjust,  undemo¬ 
cratic  and  unconstitutional  misuse  of  the 
legal  process. 

“We  do  this  not  out  of  any  desrespect 
[sic]  for  the  law  but  out  of  the  highest 
respect  for  the  law.  This  is  not  an  at¬ 
tempt  to  evade  or  defy  the  law  or  engage 
in 
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chaotic  anarchy.  Just  as  in  all  good 
conscience  we  cannot  obey  unjust  laws, 
neither  can  we  respect  the  unjust  use  of 
the  courts. 

“We  believe  in  a  system  of  law  based  on 
justice  and  morality.  Out  of  our  great 
love  for  the  Constitution  of  the  U.  S.  and 
our  desire  to  purify  the  judicial  system 
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of  the  state  of  Alabama,  we  risk  this  criti¬ 
cal  move  with  an  awareness  of  the  possi¬ 
ble  consequences  involved.” 

Mr.  Chief  Justice  WARREN,  whom 
Mr.  Justice  BRENNAN  and  Mr.  Justice 
FORTAS  join,  dissenting. 

Petitioners  in  this  case  contend  that 
they  were  convicted  under  an  ordinance 
that  is  unconstitutional  on  its  face  be¬ 
cause  it  submits  their  First  and  Four¬ 
teenth  Amendment  rights  to  free  speech 
and  peaceful  assembly  to  the  unfettered 
discretion  of  local  officials.  They  fur¬ 
ther  contend  that  the  ordinance  was  un¬ 
constitutionally  applied  to  them  because 
the  local  officials  used  their  discretion  to 
prohibit  peaceful  demonstrations  by  a 
group  whose  political  viewpoint  the  offi¬ 
cials  opposed.  The  Court  does  not  dis¬ 
pute  these  contentions,  but  holds  that 
petitioners  may  nonetheless  be  convicted 
and  sent  to  jail  because  the  patently  un¬ 
constitutional  ordinance  was  copied  into 
an  injunction — issued  ex  parte  without 
prior  notice  or  hearing  on  the  request  of 
the  Commissioner  of  Public  Safety — for¬ 
bidding  all  persons  having  notice  of  the 
injunction  to  violate  the  ordinance  with¬ 
out  any  limitation  of  time.  I  dissent  be¬ 
cause  I  do  not  believe  that  the  fundamen¬ 
tal  protections  of  the  Constitution  were 
meant  to  be  so  easily  evaded,  or  that  “the 
civilizing  hand  of  law”  would  be  ham- 
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pered  in  the  slightest  by  enforcing  the 
First  Amendment  in  this  case. 

The  salient  facts  can  be  stated  very 
briefly.  Petitioners  are  Negro  ministers 
who  sought  to  express  their  concern  about 
racial  discrimination  in  Birmingham, 
Alabama,  by  holding  peaceful  protest 
demonstrations  in  that 
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city  on  Good  Fri¬ 
day  and  Easter  Sunday  1963.  For  obvi¬ 
ous  reasons,  it  was  important  for  the 
significance  of  the  demonstrations  that 
they  be  held  on  those  particular  dates.  A 
representative  of  petitioners’  organiza¬ 
tion  went  to  the  City  Hall  and  asked  “to 
see  the  person  or  persons  in  charge  to 
issue  permits,  permits  for  parading,  pick¬ 
eting,  and  demonstrating.”  She  was  di¬ 
rected  to  Public  Safety  Commissioner 
Connor,  who  denied  her  request  for  a 
permit  in  terms  that  left  no  doubt  that 
petitioners  were  not  going  to  be  issued  a 
permit  under  any  circumstances.  “He 
said,  ‘No  you  will  not  get  a  permit  in 
Birmingham,  Alabama  to  picket.  I  will  ~ 
picket  you  over  to  the  City  Jail,’  and  he 
repeated  that  twice.”  A  second,  tele¬ 
graphic  request  was  also  summarily  de¬ 
nied,  in  a  telegram  signed  by  “Eugene 
‘Bull’  Connor,”  with  the  added  informa¬ 
tion  that  permits  could  be  issued  only 
by  the  full  City  Commission,  a  three-man 
body  consisting  of  Commissioner  Connor 
and  two  others.1  According  to  petition- 


I.  The  uncontradicted  testimony  relating  to 
the  rebuffs  of  petitioners’  attempts  to  ob¬ 
tain  a  permit  is  set  out  in  footnotes  9 
and  10  of  the  majority  opinion.  Peti¬ 
tioners  were  prevented  by  a  ruling  of  the 
trial  court  from  introducing  further  proof 
of  the  intransigence  of  Commissioner 
Connor  and  the  other  city  officials 
toward  any  effort  by  Negroes  to  pro¬ 
test  segregation  and  racial  injustice. 
The  atttitnde  of  the  city  administration 
in  general  and  of  its  Public  Safety  Com¬ 
missioner  in  particular  are  a  matter  of 
public  record,  of  course,  and  are  familiar 
to  this  Court  from  previous  litigation. 
See  Shuttlesworth’  v.  City  of  Birming¬ 
ham,  382  U.S.  87,  86  S.Ct.  211,  15  L. 
Ed.2d  176  (1965)  ;  Shuttlesworth  v.  City 
of  Birmingham,  376  U.S.  339,  84  S.Ct. 
795,  11  L.Ed.2d  766  (1964)  ;  Shuttles¬ 
worth  v.  City  of  Birmingham,  373  U.S. 


262,  83  S.Ct  1130,  10  L.Ed.2d  335 
(1963)  ;  Gober  v.  City  of  Birmingham, 
373  U.S.  374,  83  S.Ct  1311,  10  L.Ed.2d 
419  (1963)  ;  In  re  Shuttlesworth,  369  U. 
S.  35,  82  S.Ct  551,  7  L.Ed.2d  548  (1962). 
The  United  States  Commission  on  Civil 
Rights  found  continuing  abuse  of  civil 
rights  protesters  by  the  Birmingham  po¬ 
lice,  including  use  of  dogs,  clubs,  and  fire¬ 
hoses.  1963  Report  of  the  United  States 
Commission  on  Civil  Rights  114  (Govern¬ 
ment  Printing  Office,  1963).  Commis¬ 
sioner  Eugene  “Bull”  Connor,  a  self-pro- 
claimed  white  supremacist  (see  Congress 
and  the  Nation  1945-1964 :  A  Review 
of  Government  and  Politics  in  the  Post¬ 
war  Years  1604  (Congressional  Quarterly 
Service,  1965))  made  no  secret  of  his 
personal  attitude  toward  the  rights  of 
Negroes  and  the  decisions  of  this  Court. 
He  vowed  that  racial  integration  would 
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tion  if  it  had  any  intention  of  issuing 
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of  proof,  the  truth  of  which 
is  assumed  for  purposes  of  this  case, 
parade  permits  had  uniformly  been  issued 
for  all  other  groups  by  the  city  clerk  on 
the  request  of  the  traffic  bureau  of  the 
police  department,  which  was  under  Com¬ 
missioner  Connor’s  direction.  The  re¬ 
quirement  that  the  approval  of  the  full 
Commission  be  obtained  was  applied  only 
to  this  one  group. 


Understandably  convinced  that  the 
City  of  Birmingham  was  not  going  to 
authorize  their  demonstrations  under  any 
circumstances,  petitioners  proceeded  with 
their  plans  despite  Commissioner  Con¬ 
nor’s  orders.  On  Wednesday,  April  10, 
at  9  in  the  evening,  the  city  filed  in 
a  state  circuit  court  a  bill  of  complaint 
seeking  an  ex  parte  injunction.  The 
complaint  recited  that  petitioners  were 
engaging  in  a  series  of  demonstrations 
as  “part  of  a  massive  effort  *  * 

to  forcibly  integrate  all  business  estab¬ 
lishments,  churches,  and  other  institu¬ 
tions”  in  the  city,  with  the  result  that  the 
police  department  was  strained  in  its  re¬ 
sources  and  the  safety,  peace,  and  tran¬ 
quility  were  threatened.  It  was  alleged 
as  particularly  menacing  that  petitioners 
were  planning  to  conduct  “kneel-in” 
demonstrations  at  churches  where  their 
presence  was  not  wanted.  The  city  s 
police  dogs  were  said  to  be  in  danger  of 
their  lives.  Faced  with  these  recitals, 
the  Circuit  Court  issued  the  injunction  in 
the  form  requested,  and  in  effect  ordered 
petitioners  and  all  other  persons  having 
notice  of  the  order  to  refrain  for  an  un¬ 
limited  time  from  carrying  on  any  demon¬ 
strations  without  a  permit.  A  permit, 
of  course,  was  clearly  unobtainable ; 


city  would  not  have  sought  this  injuno 


one. 

Petitioners  were  served  with  copies  of 
the  injunction  at  various  times  on  Thurs¬ 
day  and  on  Good  Friday.  Unable  to  be¬ 
lieve  that  such  a  blatant  and  broadly 
drawn  prior  restraint  on  their  First 
Amendment  rights  could  be  valid,  they 
announced  their  intention  to  defy  it  and 
went  ahead  with  the  planned  peaceful 
demonstrations  on  Easter  weekend.  On 
the  following  Monday,  when  they  prompt¬ 
ly  filed  a  motion  to  dissolve  the  injunc¬ 
tion,  the  court  found  them  in  contempt, 
holding  that  they  had  waived  all  their 
First  Amendment  rights  by  disobeying 
the  court  order. 

These  facts  lend  no  Support  to  the 
court’s  charges  that  petitioners  were  pre¬ 
suming  to  act  as  judges  in  their  own 
case,  or  that  they  had  a  disregard  for  the 
judicial  process.  They  did  not  flee  the- 
jurisdiction  or  refuse  to  appear  in  the 
Alabama  courts.  Having  violated  the  in¬ 
junction,  they  promptly  submitted  them¬ 
selves  to  the  courts  to  test  the  constitu¬ 
tionality  of  the  injunction  and  the  ordi¬ 
nance  it  parroted.  They  were  in  essen¬ 
tially  the  same  position  as  persons  who 
challenge  the  constitutionality  of  a  stat¬ 
ute  by  violating  it,  and  then  defend  the 
ensuing  criminal  prosecution  on  consti¬ 
tutional  grounds.  It  has  never  been 
thought  that  violation  of  a  statute  indi¬ 
cated  such  a  disrespect  for  the  legislature 
that  the  violator  always  must  be  pun¬ 
ished  even  if  the  statute  was  unconsti¬ 
tutional.  On  the  contrary,  some  cases 
have  required  that  persons  seeking  to 
challenge  the  constitutionality  of  a  stat¬ 
ute  first  violate  it  to  establish  their 
standing  to  sue.*  Indeed,  it  shows  no  dis¬ 
respect  for  law  to  violate  a  statute  on  the 
ground  that  it  is  unconstitutional  and 
then  to  submit  one’s  case  to  the  courts 
with  the  willingness  to  accept  the  penalty 
if  the  statute  is  held  to  be  valid. 


never  come  to  Birmingham,  and  wore 
a  button  inscribed  “Never”  to  advertise 
that  vow.  Yet  the  Court  indulges  in 
speculation  that  these  civil  rights  pro¬ 
testers  might  have  obtained  a  permit 


from  this  city  and  this  man  had  they 
made  enough  repeated  applications. 

2.  See  United  Public  Workers  of  America 
v.  Mitchell,  330  U.S.  75,  86-94,  67  S.Ct. 
556,  562-567,  91  L.Ed.  754  (1947). 
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The  Court  concedes  that  “[t]he  gen¬ 
erality  of  the  language  contained  in  the 
Birmingham  parade  ordinance  upon 
which  the  injunction  was  based  would  un¬ 
questionably  raise  substantial  constitu¬ 
tional  issues  concerning  some  of  its  pro¬ 
visions.”  3  Ante,  p.  1830;  That  conces¬ 
sion  is  well-founded  but  minimal.  I  be¬ 
lieve  it  is  patently  unconstitutional  on  its 
face.  Our  decisions  have  consistently 
held  that  picketing  and  parading  are 
means  of  expression  protected  by  the 
First  Amendment,  and  that  the  right  to 
picket  or  parade  may  not  be  subjected 
to  the  unfettered  discretion  of  local  offi¬ 
cials.  Cox  v.  State  of  Louisiana,  379  U.S. 
536,  85  S.Ct.  453,  13  L.Ed.2d  471  (1965) ; 
Edwards  v.  South  Carolina,  372  U.S.  229, 
83  S.Ct.  680,  9  L.Ed.2d  697  (1963); 
Thornhill  v.  State  of  Alabama,  310  U.S. 
88,  60  S.Ct.  736,  84  L.Ed.  1093  (1940). 
Although  a  city  may  regulate  the  manner 
of  use  of  its  streets  and  sidewalks  in  the 
interest  of  keeping  them  open  for  the 
movement  of  traffic,  it  may  not  allow  lo¬ 
cal  officials  unbridled  discretion  to  decide 
who  shall  be  allowed  to  parade  or  picket 
and  who  shall  not.  “Wherever  the  title 
of  streets  and  parks  may  rest,  they  have 
immemorially  been  held 
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in  trust  for  the 
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use  of  the  public  and,  time  out  of  mind, 
have  been  used  for  purposes  of  assembly 
communicating  thoughts  between  citi¬ 
zens,  and  discussing  public  questions. 
Such  use  of  the  streets  and  public  places 
has,  from  ancient  times,  been  a  part  of 
the  privileges,  immunities,  rights,  and 
liberties  of  citizens.  The  privilege  of  a 
citizen  of  the  United  States  to  use  the 
street  and  parks  for  communication  of 
views  on  national  questions  may  be  regu. 
lated  in  the  interest  of  all;  it  is  not  ab¬ 
solute,  but  relative,  and  must  be  exer¬ 
cised  in  subordination  to  the  general 
comfort  and  convenience,  and  in  conso¬ 
nance  with  peace  and  good  order;  but 
it  must  not,  in  the  guise  of  regulation, 
be  abridged  or  denied.”  Hague  v.  C.  I. 
O.,  307  U.S.  496,  515-516,  59  S.Ct.  954. 
964,  83  L.Ed.  1423  (1939)  (opinion  of 
Mr.  Justice  Roberts).  When  local  offi¬ 
cials  are  given  totally  unfettered  discre¬ 
tion  to  decide  whether  a  proposed  demon¬ 
stration  is  consistent  with  “public  wel¬ 
fare,  peace,  safety,  health,  decency,  good 
order,  morals  or  convenience,”  as  they 
were  in  this  case,  they  are  invited  to  act 
as  censors  over  the  views  that  may  be 
presented  to  the  public.4  The  unconstitu¬ 
tionality  of  the  ordinance  is  compounded, 
of  course,  when  there  is  convincing  evi¬ 
dence  that  the  officials  have  in  fact  used 


3.  The  opinion  does  speculate  that  the  Ala¬ 
bama  courts  might  have  saved  the  ordi¬ 
nance  by  giving  the  licensing  authority 
granted  in  the  ordinance  ‘‘a  narrow  and 
precise  scope,”  as  did  the  New  Hampshire 
courts  in  Cox  v.  State  of  New  Hampshire, 
312  U.S.  569,  61  S.Ct.  762,  85  L.Ed.  1049 
(1941) ,  and  Poulos  v.  State  of  New  Hamp¬ 
shire,  345  U.S.  395,  73  S.Ct.  760,  97  L.Ed. 
1105  (1953).  This  suggestion  ignores  the 
fact  that  the  statute  in  Cox  and  the  ordi¬ 
nance  in  Poulos  merely  provided  that  li¬ 
censes  for  parades  and  certain  other 
gatherings  must  be  obtained.  They  did 
not  authorize  local  officials  to  determine 
whether  the  proposed  parade  was  con¬ 
sistent  with  “the  public  welfare,  peace, 
safety,  health,  decency,  good  order,  morals 
or  convenience,”  as  does  the  Birmingham 
ordinance  involved  in  this  case,  and  so  it 
was  perfectly  consistent  with  the  statu¬ 
tory  language  for  the  New  Hampshire 
Supreme  Court  to  hold  that  under  the 
statute  and  ordinance  parade  applicants 


had  a  right  to  a  license  “with  regard  only 
to  considerations  of  time,  place  and  man¬ 
ner  so  as  to  conserve  the  public  conven¬ 
ience.”  312  U.S.,  at  575-576,  61  S.Ct.,  at 
765.  By  contrast,  the  Alabama  courts 
could  only  give  a  narrow  and  precise 
scope  to  the  Birmingham  ordinance  by 
repealing  some  of  its  language. 

4.  Staub  v.  City  of  Baxley,  355  U.S.  313,  78 

S.Ct.  277,  2  L.Ed.2d  302  (1958) ;  Kunz  v. 
People  of  State  of  New  York,  340  U.S. 
290,  71  S.Ct.  312,  95  L.Ed.  280  (1951)  ; 
Niemotko  v.  State  of  Maryland,  340  U.S. 
268,  71  S.Ct.  325,  328,  95  L.Ed.  267 
(1951)  ;  Cantwell  v.  State  of  Connecticut, 
310  U.S.  296,  60  S.Ct.  900,  84  L.Ed.  1213 
(1940).  “I  believe  that  the  First  and 
Fourteenth  Amendments  require  that  if 
the  streets  of  a  town  are  open  to  some 
views,  they  must  be  open  to  all.”  Cox  v. 
State  of  Louisiana,  379  U.S.  536,  580,  85 
S.Ct:  453,  469,  13  L.Ed.2d  471  (1965) 
(opinion  of  Mr.  Justice  Black). 
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their  power  to  deny  permits  to  organiza¬ 
tions  whose  views  they  dislike.®  The  rec¬ 
ord  in  this  case  hardly  suggests  that 
Commissioner  Connor  and  the  other  city 
officials  were  motivated  in  prohibiting 
civil  rights  picketing  only  by  their  over¬ 
whelming  concern  for  particular  traffic 
problems.  Petitioners  were  given  to 
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un¬ 
derstand  that  under  no  circumstances 
would  they  be  permitted  to  demonstrate 
in  Birmingham,  not  that  a  demonstration 
would  be  approved  if  a  time  and  place 
were  selected  that  would  minimize  the 
traffic  difficulties.  The  only  circum¬ 
stance  that  the.  court  can  find  to  justify 
anything  other  than  a  per  curiam  revers¬ 
al  is  that  Commissioner  Connor  had  the 
foresight  to  have  the  unconstitutional  or¬ 
dinance  included  in  an  ex  parte  injunc¬ 
tion  issued  without  notice  or  hearing  or 
any  showing  that  it  was  impossible  to 
have  notice  or  a  hearing,  forbidding  the 
world  at  large  (insofar  as  it  knew  of  the 
order)  to  conduct  demonstrations  in  Bir¬ 
mingham  without  the  consent  of  the  city 
officials.  This  injunction  was  such  po¬ 
tent  magic  that  it  transformed  the  com¬ 
mand  of  an  unconstitutional  statute  into 
an  impregnable  barrier,  challengeable  on¬ 
ly  in  what  likely  would  have  been  pro¬ 
tracted  legal  proceedings  and  entirely 
superior  in  the  meantime  even  to  the 
United  States  Constitution. 

I  do  not  believe  that  giving  this  Court’s 
seal  of  approval  to  such  a  gross  misuse 
of  the  judicial  process  is  likely  to  lead  to 
greater  respect  for  the  law  any  more 

5.  Niemotko  v.  State  of  Maryland,  supra. 

6.  The  Norris-LaGuardia  Act,  1932,  47  Stat 
70,  29  U.S.C.  §§  101-115. 

7.  Frankfurter  <Sb  Greene,  The  Labor  In¬ 
junction  47-81  (1930)  ;  Cox  &  Bok,  Cases 
and  Materials  on  Labor  Law  101-107 
(1962). 

8.  '‘The  history  of  the  labor  injunction  in 
action  puts  some  matters  beyond  ques¬ 
tion.  In  large  part,  dissatisfaction  and 
resentment  are  caused,  first,  by  the  re¬ 
fusal  of  courts  to  recognize  that  breaches 
of  the  peace  may  be  redressed  through 
criminal  prosecution  and  civil  action  for 
damages,  and,  second,  by  the  expansion  of 


than  it  is  likely  to  lead  to  greater  protec¬ 
tion  for  First  Amendment  freedoms. 
The  ex  parte  temporary  injunction  has  a 
long  and  odious  history  in  this  country, 
and  its  susceptibility  to  misuse  is  all  too 
apparent  from  the  facts  of  the  case.  As 
a  weapon  against  strikes,  it  proved  so 
effective  in  the  hands  of  judges  friendly 
to  employers  that  Congress  was  forced  to 
take  the  drastic  step  of  removing  from 
federal  district  courts  the  jurisdiction  to 
issue  injunctions  in  labor  disputes.6  The 
labor  injunction  fell  into  disrepute  large¬ 
ly  because  it  was  abused  in  precisely  the 
same  way  that  the  injunctive  power  was 
abused  in  this  case.  Judges  who  were 
not  sympathetic  to  the  union  cause  com¬ 
monly  issued,  without  notice  or 
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hearing, 

broad  restraining  orders  addressed  to 
large  numbers  of  persons  and  forbidding 
them  to  engage  in  acts  that  were  either 
legally  permissible  or,  if  illegal,  that 
could  better  have  been  left  to  the  regu¬ 
lar  course  of  criminal  prosecution.  The 
injunctions  might  later  be  dissolved,  but 
in  the  meantime  strikes  would  be  crippled 
because  the  occasion  on  which  concerted 
activity  might  have  been  effective  had 
passed.7  Such  injunctions  so  long  dis¬ 
credited  as  weapons  against  concerted  la¬ 
bor  activities,  have  now  been  given  new 
life  by  this  Court  as  weapons  against  the 
exercise  of  First  Amendment  freedoms. 
Respect  for  the  courts  and  for  judicial 
process  was  not  increased  by  the  history 
of  the  labor  injunction.8 

a  simple,  judicial  device  to  an  enveloping 
code  of  prohibited  conduct,  absorbing,  en 
masse ,  executive  and  police  functions  and 
affecting  the  livelihood,  and  even  lives, 
of  multitudes.  Especially  those  zealous 
for  the  unimpaired  prestige  of  our  courts 
have  observed  how  the  administration  of 
law  by  decrees  which  through  vast  and 
vague  phrases  surmount  law,  undermines 
the  esteem  of  courts  upon  which  our  reign 
of  law  depends.  Not  government,  but 
‘government  by  injunction/  characterized 
by  the  consequences  of  a  criminal  prose¬ 
cution  without  its  safeguards,  has  been 
challenged/*  Frankfurter  A  Greene,  su¬ 
pra,  at  200. 
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Nothing  in  our  prior  decisions,  or  in 
the  doctrine  that  a  party  subject  to  a 
temporary  injunction  issued  by  a  court 
of  competent  jurisdiction  with  power 
to  decide  a  dispute  properly  before 
it  must  normally  challenge  the  injunction 
in  the  courts  rather  than  by  violating  it, 
requires  that  we  affirm  the  convictions 
in  this  case.  The  majority  opinion  in 
this  case  rests  essentially  on  a  single 
precedent,  and  that  a  case  the  authority 
of 
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which  has  clearly  been  undermined  by 
subsequent  decisions.  Howat  v.  State  of 
Kansas,  258  U.S.  181,  42  S.Ct.  277,  66 
L.Ed.  550  (1922),  was  decided  in  the 
days  when  the  labor  injunction  was  in 
fashion.  Kansas  had  adopted  an  Indus¬ 
trial  Relations  Act,  the  purpose  of  which 
in  effect  was  to  provide  for  compulsory 
arbitration  of  labor  disputes  by  a  neutral 
administrative  tribunal,  the  “Court  of 
Industrial  Relations.”  Pursuant  to  its 
jurisdiction  to  investigate  and  perhaps 
improve  labor  conditions  in  the  coal  min¬ 
ing  industry,  the  “Court”  subpoenaed  un¬ 
ion  leaders  to  appear  and  testify.  In  ad¬ 
dition,  the  State  obtained  an  injunction 
to  prevent  a  strike  while  the  matter  was 
before  the  “Court.”  The  union  leaders 
disobeyed  both  the  subpoena  and  the  in¬ 
junction,  and  sought  to  challenge  the  con¬ 
stitutionality  of  the  Industrial  Relations 
Act  in  the  ensuing  contempt  proceeding. 
The  Kansas  Supreme  Court  held  that 
the  constitutionality  of  the  Act  could  not 
be  challenged  in  a  contempt  proceeding, 
and  this  Court  upheld  that  determina¬ 
tion. 

9.  The  attempt  in  footnote  6  of  the  majority 
opinion  to  distinguish  In  re  Green  is  noth¬ 
ing  but  an  attempt  to  alter  the  holding  of 
that  case.  The  opinion  of  the  Court 
states  flatly  that  “a  state  court  is  with¬ 
out  power  to  hold  one  in  contempt  for 
violating  an  injunction  that  the  state  court 
had  no  power  to  enter  by  reason  of  fed¬ 
eral  pre-emption.”  369  U.S.,  at  692,  82  S. 
Ct.,  at  1117  (footnote  omitted).  The 
alleged  circumstance  that  the  court  issu¬ 
ing  the  injunction  had  agreed  to  its  vio¬ 
lation  as  an  appropriate  means  of  testing 
its  validity  was  considered  only  in  a  con- 


Insofar  as  Howat  v.  State  of  Kansas 
might  be  interpreted  to  approve  an  ab¬ 
solute  rule  that  any  violation  of  a  void 
court  order  is  punishable  as  contempt,  it 
has  been  greatly  modified  by  later  decir 
sions.  In  In  re  Green,  369  U.S.  689,  82 
S.Ct.  1114,  8  L.Ed.2d  198  (1962),  we  re¬ 
versed  a  conviction  for  contempt  of  a 
state  injunction  forbidding  labor  picket¬ 
ing  because  the  petitioner  was  not  al¬ 
lowed  to  present  evidence  that  the  labor 
dispute  was  arguably  subject  to  the  ju¬ 
risdiction  of  the  National  Labor  Rela¬ 
tions  Board  and  hence  not  subject  to 
state  regulation.  If  an  injunction  can  be 
challenged  on  the  ground  that  it  deals 
with  a  matter  arguably  subject  to  the 
jurisdiction  of  the  National  Labor  Rela¬ 
tions  Board,  then  a  fortiori  it  can  be 
challenged  on  First  Amendment 
grounds.9 
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It  is  not  necessary  to  question  the  con¬ 
tinuing  validity  of  the  holding  in  Howat 
v.  State  of  Kansas,  however,  to  demon¬ 
strate  that  neither  it  nor  the  Mine  Work¬ 
ers  10  case  supports  the  holding  of  the 
majority  in  this  case.  In  Howat  the  sub¬ 
poena  and  injunction  were  issued  to  en¬ 
able  the  Kansas  Court  of  Industrial  Rela¬ 
tions  to  determine  an  underlying  labor 
dispute.  In  the  Mine  Workers  case,  the 
District  Court  issued  a  temporary  anti¬ 
strike  injunction  to  preserve  existing  con¬ 
ditions  during  the  time  it  took  to  decide 
whether  it  had  authority  to  grant  the 
Government  relief  in  a  complex  and  dif¬ 
ficult  action  of  enormous  importance  to 
the  national  economy.  In  both  cases  the 

curring  opinion.  Although  the  peti¬ 
tioner  in  Green  had  attempted  to  chal¬ 
lenge  the  order  in  court  before  violating 
it,  we  did  not  rely  on  that  fact  in  hold¬ 
ing  that  the  order  was  void.  Nor  is  it 
clear  to  me  why  the  Court  regards  this 
fact  as  important,  unless  it  means  to 
imply  that  the  petitioners  in  this  case 
would  have  been  free  to  violate  the  court 
order  if  they  had  first  made  a  motion  to 
dissolve  in  the  trial  court. 

10.  United  States  v.  United  Mine  Workers, 
330  U.S.  258,  67  S.Ct.  677,  91  L.Ed.  884 
(1947). 
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orders  were  of  questionable  legality,  but 
in  both  cases  they  were  reasonably  neces¬ 
sary  to  enable  the  court  or  administra¬ 
tive  tribunal  to  decide  an  underlying 
controversy  of  considerable  importance 
before  it  at  the  time.  This  case  involves 
an  entirely  different  situation.  The 
Alabama  Circuit  Court  did  not  issue  this 
temporary  injunction  to  preserve  exist¬ 
ing  conditions  while  it  proceeded  to  de¬ 
cide  some  underlying  dispute.  There  was 
no  underlying  dispute  before  it,  and  the 
court  in  practical  effect  merely  added  a 
judicial  signature  to  a  preexisting  crim¬ 
inal  ordinance.  Just  as  the  court  had  no 
need  to  issue  the  injunction  to  preserve 
its  ability  to 
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decide  some  underlying  dis¬ 
pute,  the  city  had  no  need  of  an  injunc¬ 
tion  to  impose  a  criminal  penalty  for 
demonstrating  on  the  streets  without  a 
permit.  The  ordinance  already  accom¬ 
plished  that.  In  point  of  fact,  there  is 
only  one  apparent  reason  why  the  city 
sought  this  injunction  and  why  the  court 
issued  it:  to  make  it  possible  to  punish 
petitioners  for  contempt  rather  than  for 
violating  the  ordinance,  and  thus  to  im¬ 
munize  the  unconstitutional  statute  and 
its  unconstitutional  application  from  any 
attack.  I  regret  that  this  strategy  has 
been  so  successful. 

It  is  not  necessary  in  this  case  to  decide 
precisely  what  limits  should  be  set  to  the 
Mine  Workers  doctrine  in  cases  involving 
violations  of  the  First  Amendment. 
Whatever  the  scope  of  that  doctrine,  it 
plainly  was  not  intended  to  give  a  State 
the  power  to  nullify  the  United  States 
Constitution  by  the  simple  process  of  in¬ 
corporating  its  unconstitutional  criminal 
statutes  into  judicial  decrees.  I  respect¬ 
fully  dissent. 

Mr.  Justice  DOUGLAS,  with  whom 
THE  CHIEF  JUSTICE,  Mr.  Justice 
BRENNAN,  and  Mr.  Justice  FORTAS 
concur,  dissenting. 

We  sit  as  a  court  of  law  functioning 
primarily  as  a  referee  in  the  federal  sys¬ 
tem.  Our  function  in  cases  coming  to  us 
from  state  courts  is  to  make  sure  that 


state  tribunals  and  agencies  work  within 
the  limits  of  the  Constitution.  Since  the 
Alabama  courts  have  flouted  the  First 
Amendment,  I  would  reverse  the  judg¬ 
ment. 

Picketing  and  parading  are  methods  of 
expression  protected  by  the  First 
Amendment  against  both  state  and  fed¬ 
eral  abridgment.  Edwards  v.  South 
Carolina,  372  U.S.  229,  235-236,  83  S.Ct. 
680,  683-684,  9  L.Ed.2d  697;  Cox  v. 
State  of  Louisiana,  379  U.S.  536,  546-548, 
85  S.Ct.  453,  459-461,  13  L.Ed.2d  471. 
Since  they  involve  more  than  speech  it¬ 
self  and  implicate  street  traffic,  the  ac¬ 
commodation  of  the  public  and  the  like, 
they  may  be  regulated  as  to  the  times 
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and 

places  of  the  demonstrations.  Schneider 
v.  State,  308  U.S.  147,  160-161,  60  S.Ct. 
146,  150-151,  84  L.Ed.  155 ;  Cox  v.  State 
of  New  Hampshire,  312  U.S.  569,  61  S.Ct. 
762,  85  L.Ed.  1049;  Poulos  v.  State  of 
New  Hampshire,  345  U.S.  395,  405-406, 
73  S.Ct.  760,  766-767,  97  L.Ed.  1105. 
But  a  State  cannot  deny  the  right  to  use 
streets  or  parks  or  other  public  grounds 
for  the  purpose  of  petitioning  for  the 
redress  of  grievances.  See  Hague  v. 
C.  I.  O.,  307  U.S.  496,  515-516,  59  S.Ct. 
954,  963-964,  83  L.Ed.  1423;  Schneider 
v.  State,  308  U.S.  147,  163,  60  S.Ct.  146, 
151-152,  84  L.Ed.  155;  Cox  v.  State  of 
New  Hampshire,  312  U.S.  569,  574,  61  S. 
Ct.  762,  765,  85  L.Ed.  1049;  Valentine  v. 
Chrestensen,  316  U.S.  52,  54,  62  S.Ct. 
920,  921,  86  L.Ed.  1262;  Jamison  v. 
State  of  Texas,  318  U.S.  413,  415-416,  63 
S.Ct.  669,  671-672,  87  L.Ed.  869. 

The  rich  can  buy  advertisements  in 
newspapers,  purchase  radio  or  television 
time,  and  rent  billboard  space.  Those 
less  affluent  are  restricted  to  the  use  of 
handbills  (Murdock  v.  Commonwealth  of 
Pennsylvania,  319  U.S.  105,  108,  63  S.Ct. 
870,  872,  87  L.Ed.  1292)  or  petitions,  or 
parades,  or  mass  meetings.  This  “right 
of  the  people  peaceably  to  assemble,  and 
to  petition  the  Government  for  a  redress 
of  grievances,”  guaranteed  by  the  First 
Amendment,  applicable  to  the  States  by 
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reason  of  the  Fourteenth  (Edwards  v. 
South  Carolina,  supra,  372  U.S.  at  235, 
83  S.Ct.  at  683),  was  flouted  here. 

The  evidence  shows  that  a  permit  was 
applied  for.  Mrs.  Lola  Hendricks,  a 
member  of  the  Alabama  Christian  Move¬ 
ment  for  Human  Rights,  authorized  by 
its  president,  Reverend  Shuttlesworth, 
on  April  3,  went  to  the  police  department 
and  asked  to  see  the  person  in  charge  of 
issuing  permits.  She  then  went  to  the 
office  of  Commissioner  Eugene  “Bull" 
Connor  and  told  him  that  “we  came  up  to 
apply  or  see  about  getting  a  permit  for 
picketing,  parading,  demonstrating." 
She  asked  Connor  for  the  permit,  “asked 
if  he  could  issue  the  permit,  or  other  per¬ 
sons  who  would  refer  me  to,  persons  who 
would  issue  a  permit.”  Commissioner 
Connor  replied,  “No,  you  will  not  get  a 
permit  in  Birmingham,  Alabama  to  pick¬ 
et.  I  will  picket  you  over  to  the  City 
Jail."  On  April  5,  petitioner  Shuttles¬ 
worth  sent  a  telegram  to  Commissioner 
Connor  requesting  a  permit  to  picket  on 
designated  sidewalks 
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on  April  5  and  6. 
The  message  stated  that  “the  normal 
rules  of  picketing”  would  be  observed. 
The  same  day,  Connor  wired  back  a  reply 
stating  that  he  could  not  individually 
grant  a  permit,  that  it  was  the  respon¬ 
sibility  of  the  entire  Commission  and 
that  he  “insist  [ed]  that  you  and  your  peo¬ 
ple  do  not  start  any  picketing  on  the 
streets  in  Birmingham,  Alabama."  Peti¬ 
tioners’  efforts  to  show  that  the  City 
Commission  did  not  grant  permits,  but 
that  they  were  granted  by  the  city  clerk 
at  the  request  of  the  traffic  division  were 
cut  off. 


make  a  speech,  to  deliver  a  sermon,  to 
picket,  to  parade,  or  to  assemble,  it  need 
not  be  honored  when  it  is  invalid  on  its 
face.  Lovell  v.  City  of  Griffin,  303  U.S. 
444,  462-453,  58  S.Ct  666,  669,  82  L.Ed. 
949;  Thornhill  v.  State  of  Alabama,  310 
U.S.  88,  97,  60  S.Ct.  736,  741-742,  84 
L.Ed.  1093;  Jones  v.  City  of  Opelika, 
316  U.S.  584,  602,  62  S.Ct.  1231,  1241- 
1242,  86  L.Ed.  1691,  adopted  per  curiam 
on  rehearing,  319  U.S.  103,  104,  63  S.Ct. 
890,  87  L.Ed.  1290 ;  Cantwell  v.  State  of 
Connecticut,  310  U.S.  296,  305-306,  60 
S.Ct.  900,  904,  84  L.Ed.  1213 ;  Thomas  v. 
Collins,  323  U.S.  516,  65  S.Ct.  315,  89 
L.Ed.  430;  Staub  v.  City  of  Baxley,  355 
U.S.  313,  319,  78  S.Ct.  277,  280-281,  2 
L.Ed.2d  302. 

By  like  reason,  where  a  permit  has  been 
arbitrarily  denied  one  need  not  pursue  the 
long  and  expensive  route  to  this  Court  to 
obtain  a  remedy.  The  reason  is  the  same 
in  both  cases.  For  if  a  person  must  pur- 
sue  his  judicial  remedy  before  he  may 
speak,  parade,  or  assemble,  the  occasion 
when  protest  is  desired  or  needed  will 
have  become  history  and  any  later  speech, 

parade,  or  assembly  will  be  futile  or 
pointless. 


The  record  shows  that  petitioners  did 
not  deliberately  attempt  to  circumvent 
the  permit  requirement.  Rather  they 
diligently  attempted  to  obtain  a  permit 
and  were  rudely  rebuffed  and  then  rea¬ 
sonably  concluded  that  any  further  at¬ 
tempts  would  be  fruitless. 

The  right  to  defy  an  unconstitutional 
statute  is  basic  in  our  scheme.  Even 
when  an  ordinance  requires  a  permit  to 


Howat  v.  State  of  Kansas,  258  U.S  181 
42  S.Ct.  277,  66  L.Ed.  550,  states  the 
general  rule  that  court  injunctions  are  to 
be  obeyed  until  error  is  found  by  normal 
and  orderly  review  procedures.  See 
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^^!?«State8  V*  United  Mjne  Workers, 
330  U.S.  258,  293-294,  67  S.Ct.  677,  695- 
696,  91  L.Ed.  884.  But  there  is  an  ex¬ 
ception  where  “the  question  of  jurisdic¬ 
tion  is  “frivolous  and  not  substantial." 
Id.,  at  293,  67  S.Ct.,  at  695,  696.  More¬ 
over,  a  state  court  injunction  is  not  per  se 
sacred  where  federal  constitutional  ques¬ 
tions  are  involved.  In  re  Green,  369 
U.S.  689,  82  S.Ct.  1114,  8  L.Ed.2d  198, 
held  that  contempt  could  not  be  imposed 
without  a  hearing  where  the  state  decree 
bordered  the  federal  domain  in  labor  re- 
lations  and  only  a  hearing  could  deter¬ 
mine  whether  there  was  federal  pre-emp¬ 
tion.  In  the  present  case  the  collision 
between  this  state  court  decree  and  the 
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First  Amendment  is  so  obvious  that  no 
bearing  is  needed  to  determine  the  issue. 

As  already  related,  petitioners  made 
two  applications  to  Commissioner  “Bull” 
Connor  for  a  permit  and  were  turned 
down.  At  the  trial,  counsel  for  peti¬ 
tioners  offered  to  prove  through  the  city 
clerk  that  the  Commission  never  has 
granted  a  permit,  the  issuing  authority 
being  the  city  clerk  who  acts  at  the  re¬ 
quest  of  the  traffic  division.  But  he  was 
not  allowed  to  answer  the  question.  And 
when  asked  to  describe  the  practice  for 
granting  permits  an  objection  was  raised 
and  sustained. 

It  is  clear  that  there  are  no  published 
rules  or  regulations  governing  the  man¬ 
ner  of  applying  for  permits,  and  it  is 
clear  from  the  record  that  some  permits 
are  issued.  One  who  reads  this  record 
will  have,  I  think,  the  abiding  convic¬ 
tion  that  these  people  were  denied  a  per¬ 
mit  solely  because  their  skin  was  not  of 
the  right  color  and  their  cause  was  not 
popular. 

A  court  does  not  have  jurisdiction  to 
do  what  a  city  or  other  agency  of  a  State 
lacks  jurisdiction  to  do.  The  command 
of  the  Fourteenth  Amendment,  through 
which  the  First  Amendment  is  made  ap¬ 
plicable  to  the  States,  is  that  no  “State” 
shall  deprive  any  person  of  “liberty” 
without  due  process  of  law.  The  decree 
of  a  state  court  is  “state”  action  in  the 
constitutional  sense  (Shelley  v. 
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Kraemer, 

334  U.S.  1,  14-18,  68  S.Ct.  836,  842-845, 
92  L.Ed.  1161),  as  much  as  the  action 
of  the  state  police,  the  state  prosecutor, 
the  state  legislature,  or  the  Governor  him¬ 
self.  An  ordinance — unconstitutional  on 
its  face  or  patently  unconstitutional  as 
applied — is  not  made  sacred  by  an  uncon¬ 
stitutional  injunction  that  enforces  it.  It 
can  and  should  be  flouted  in  the  manner 
of  the  ordinance  itself.  Courts  as  well 
as  citizens  are  not  free  “to  ignore  all  the 
procedures  of  the  law,”  to  use  the  Court’s 
language.  The  “constitutional  freedom” 
of  which  the  Court  speaks  can  be  won 
only  if  judges  honor  the  Constitution. 

87  S.Ct.— 116 


Mr.  Justice  BRENNAN,  with  whom 
THE  CHIEF  JUSTICE,  Mr.  Justice 
DOUGLAS,  and  Mr.  Justice  FORTAS 
join,  dissenting. 

Under  cover  of  exhortation  that  the 
Negro  exercise  “respect  for  judicial  proc¬ 
ess,”  the  Court  empties  the  Supremacy 
Clause  of  its  primacy  by  elevating  a  state 
rule  of  judicial  administration  above  the 
right  of  free  expression  guaranteed  by 
the  Federal  Constitution.  And  the  Court 
does  so  by  letting  loose  a  devastatingly 
destructive  weapon  for  suppression  of 
cherished  freedoms  heretofore  believed 
indispensable  to  maintenance  of  our  free 
society.  I  cannot  believe  that  this  dis¬ 
tortion  in  the  hierarchy  of  values  upon 
which  our  society  has  been  and  must  be 
ordered  can  have  any  significance  beyond 
its  function  as  a  vehicle  to  affirm  these 
contempt  convictions. 

I. 

Petitioners  are  eight  Negro  ministers. 
They  were  convicted  of  criminal  contempt 
for  violation  of  an  ex  parte  injunction  is¬ 
sued  by  the  Circuit  Court  of  Jefferson 
County,  Alabama,  by  engaging  in  street 
parades  without  a  municipal  permit  on 
Good  Friday  and  Easter  Sunday  1963. 
These  were  the  days  when 
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Birmingham 

was  a  world  symbol  of  implacable  official 
hostility  to  Negro  efforts  to  gain  civil 
rights,  however  peacefully  sought.  The 
purpose  of  these  demonstrations  was 
peaceably  to  publicize  and  dramatize  the 
civil  rights  grievances  of  the  Negro  peo¬ 
ple.  The  underlying  permit  ordinance 
made  it  unlawful  “to  organize  or  hold 
*  *  or  to  take  part  or  participate  in, 
any  parade  or  procession  or  other  public 
demonstration  on  the  streets  *  *  *  ” 
without  a  permit.  A  permit  was  issuable 
by  the  City  Commission  “unless  in  its 
judgment  the  public  welfare,  peace,  safe¬ 
ty,  health,  decency,  good  order,  morals  or 
convenience  require  that  it  be  refused.” 

Attempts  by  petitioners  at  the  con¬ 
tempt  hearing  to  show  that  they  tried 
to  obtain  a  permit  but  were  rudely  re- 
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buffed  by  city  officials  were  aborted 
when  the  trial  court  sustained  objections 
to  the  testimony.  It  did  appear,  how¬ 
ever,  that  on  April  3,  a  member  of  the 
Alabama  Christian  Movement  for  Hu¬ 
man  Rights  (ACMHR)  was  sent  by  one 
of  the  petitioners,  the  Reverend  Mr. 
Shuttlesworth,  to  Birmingham  city  hall  to 
inquire  about  permits  for  future  demon¬ 
strations.  The  member  stated  at  trial : 

“I  asked  [Police]  Commissioner  Con¬ 
nor  for  the  permit,  and  asked  if  he 
could  issue  the  permit,  or  other  persons 
who  would  refer  me  to,  persons  who 
would  issue  a  permit  He  said,  ‘No, 
you  will  not  get  a  permit  in  Birming¬ 
ham,  Alabama  to  picket  I  will  picket 
you  over  to  the  City  Jail,’  and  he  re¬ 
peated  that  twice.” 

Two  days  later  the  Reverend  Mr. 
Shuttlesworth  sent  a  telegram  to 
Police  Commissioner  Connor  request¬ 
ing  a  permit  on  behalf  of  ACMHR 
to  picket  on  given  dates  “against 
the  injustices  of  segregation  and  discrim¬ 
ination.”  Connor  replied  that  the  permit 
could  be  granted  only  by  the  full  Com¬ 
mission  and  stated,  “I  insist  that  you  and 
your  people  do  not  start  any  picketing  on 
the  streets  in 
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Birmingham,  Alabama.” 
Petitioners  were  also  frustrated  in  their 
attempts  at  the  contempt  hearing  to  show 
that  permits  were  granted,  not  by  the 
Commission,  but  by  the  city  clerk  at  the 
request  of  the  traffic  department,  and 
that  they  were  issued  in  a  discriminatory 
manner. 

On  April  6-7  and  April  9-10,  Negroes 
were  arrested  for  parading  without  a  per¬ 
mit.  Late  in  the  night  of  April  10,  the 
city  requested  and  immediately  obtained 
an  ex  parte  injunction  without  prior  no¬ 
tice  to  petitioners.  Notice  of  the  issuance 
was  given  to  five  of  the  petitioners  on 
April  ll.1  The  decree  tracked  the  word¬ 
ing  of  the  permit  ordinance,  except  that 

I.  Two  of  petitioners  received  no  personal 
notice  of  the  injunction  at  all.  The  trial 
court  found  that  they  were  aware  of  the 


it  was  still  broader  and  more  pervasive. 
It  enjoined : 

“  *  *  *  engaging  in,  sponsoring, 
inciting  or  encouraging  mass  street  pa¬ 
rades  or  mass  processions  or  like  dem¬ 
onstrations  without  a  permit,  trespass 
on  private  property  after  being  warned 
to  leave  the  premises  by  the  owner  or 
person  in  possession  of  said  private 
property,  congregating  on  the  street 
or  public  places  into  mobs,  and  unlaw¬ 
fully  picketing  business  establishments 
or  public  buildings  in  the  City  of  Bir¬ 
mingham,  Jefferson  County,  State  of 
Alabama  or  performing  acts  calculated 
to  cause  breaches  of  the  peace  in  the 
City  of  Birmingham,  Jefferson  County, 
in  the  State  of  Alabama  or  from  con¬ 
spiring  to  engage  in  unlawful  street  pa¬ 
rades,  unlawful  processions,  unlawful 
demonstrations,  unlawful  boycotts,  un¬ 
lawful  trespasses,  and  unlawful  pick¬ 
eting  or  other  like  unlawful  conduct  or 
from  violating  the  ordinances  of  the 
City  of  Birmingham  and  the  Statutes 
of  the  State  of  Alabama  or  from  doing' 
any  acts  designed  to  consummate  con¬ 
spiracies  to  engage  in  said  unlawful 
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acts  of  parading,  demonstrating,  boy¬ 
cotting,  trespassing  and  picketing  or 
other  unlawful  acts,  or  from  engaging 
in  acts  and  conduct  customarily  known 
as  ‘kneel-ins’  in  churches  in  violation  of 
the  wishes  and  desires  of  said  church¬ 
es.  *  *  *  ” 

Several  of  the  Negro  ministers  issued 
statements  that  they  would  refuse  to 
comply  with  what  they  believed  to  be,  and 
is  indeed,  a  blatantly  unconstitutional  re¬ 
straining  order. 

On  April  12,  Good  Friday,  a  planned 
march  took  place,  beginning  at  a  church 
in  the  Negro  section  of  the  city  and  con¬ 
tinuing  to  city  hall.  The  police,  who  were 
notified  in  advance  by  one  of  the 
petitioners  of  the  time  and  route 
of  the  march,  blocked  the  streets 
to  traffic  in  the  area  of  the 

injunction,  a  conclusion  here  challenged. 
Because  of  the  disposition  I  would  make 
of  this  case,  I  would  not  reach  thjg  issue. 


1843 


388  U.S.  343  WALKER  v.  CITY  OF  BIRMINGB — i 

3  '  *  Cite  as  87  S.Ct.  1824  (1967) 


church  and  excluded  white  persons  from 
the  Negro  area.  Approximately  50  per- 
sons  marched,  led  by  three  petitioners, 
Martin  Luther  King,  Ralph  Abernathy, 
and  Shuttlesworth.  A  large  crowd  of 
Negro  onlookers  which  had  gathered  out¬ 
side  the  church  remained  separate  from 
the  procession.  A  few  blocks  from  the 
church  the  police  stopped  the  procession 
and  arrested,  and  jailed,  most  of  the 
marchers,  including  the  three  leaders. 

On  Easter  Sunday  another  planned 
demonstration  was  conducted.  The  po¬ 
lice  again  were  given  advance  notice,  and 
again  blocked  the  streets  to  traffic  and 
white  persons  in  the  vicinity  of  the 
church.  Several  hundred  persons  were  as¬ 
sembled  at  the  church.  Approximately  50 
persons  who  emerged  from  the  church  be¬ 
gan  walking  peaceably.  Several  blocks 
from  the  church  the  procession  was 
stopped,  as  on  Good  Friday,  and  about  20 
persons,  including  five  petitioners,  were 
arrested.  The  participants  in  both  pa¬ 
rades  were  in  every  way  orderly;  the 
only  episode  of  violence,  according  a  po¬ 
lice  inspector,  was  rock  throwing  by  three 
onlookers  on  Easter  Sunday,  after  peti¬ 
tioners  were  arrested;  the  three  rock 
throwers  were  immediately  taken  into 
custody  by  the  police. 
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On  Monday,  April  15,  petitioners 
moved  to  dissolve  the  injunction,  and  the 
city  initiated  criminal  contempt  proceed¬ 
ings  against  petitioners.  At  the  hearing, 
held  a  week  later,  the  Jefferson  County 
Court  considered  the  contempt  charge 
first.  Petitioners  urged  that  the  injunc¬ 
tion  and  underlying  permit  ordinance 
were  impermissibly  vague  prior  re¬ 
straints  on  exercise  of  First  Amendment 
rights  and  that  the  ordinance  had  been 
discriminatorily  applied.  The  court, 
however,  limited  evidence  primarily  to 
two  questions :  notice  of  and  violation  of 
the  injunction.  The  court  stated  that 
“the  validity  of  its  injunction  order 
stands  upon  its  prima  facie  authority 
to  execute  the  same.”  Petitioners  were 

2.  Thus  not  an  issue  here  is  the  extent  of 

the  State’s  right  to  control  the  manner  of 


found  guilty  of  criminal  contempt  and 
sentenced  to  five  days  in  jail  and  a  $50 
fine.  The  Alabama  Supreme  Court, 
adopting  the  reasoning  of  United  States 
v.  United  Mine  Workers,  330  U.S.  258,  67 
S.Ct.  677,  91  L.Ed.  884,  applicable  to 
federal  court  orders,  affirmed,  holding 
that  the  validity  of  the  injunction  and 
underlying  permit  ordinance  could  not 
be  challenged  in  a  contempt  proceeding. 
279  Ala.  53,  181  So.2d  493. 

II. 

The  holding  of  the  Alabama  Supreme 
Court,  and  the  affirmance  of  its  decision 
by  this  Court,  rest  on  the  assumption 
that  petitioners  may  be  criminally  pun¬ 
ished  although  the  parade  ordinance  and 
the  injunction  be  unconstitutional  on 
their  faces  as  in  violation  of  the  First 
Amendment,  and  even  if  the  parade  ordi¬ 
nance  was  discriminatorily  applied.  It 
must  therefore  be  assumed,  for  purposes 
of  review  of  the  Alabama  Supreme 
Court’s  decision,  and  in  assessing  the 
Court’s  affirmance,  that  petitioners 
could  successfully  sustain  the  contentions 
(into  which  the  Alabama  courts  refused 
to  inquire)  that  the  ordinance  and  in¬ 
junction  are  in  fact  facially  unconstitu¬ 
tional  as  excessively  vague  prior  re¬ 
straints  on  First  Amendment  rights  and 
that  the  ordinance  had  been  discrimina¬ 
torily 
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applied.  It  should  be  noted,  with¬ 
out  elaboration,  that  there  is  clearly 
sound  basis  in  fact  for  this  assumption: 
the  Alabama  Court  of  Appeals,  in  a  case 
involving  one  of  these  petitioners,  has 
held  that  the  ordinance  is  “void  for 
vagueness  because  of  overbroad,  and  con¬ 
sequently  meaningless,  standards  for  the 
issuance  of  permits  for  processions,”  and 
that  the  ordinance  has  been  enforced 
discriminatorily.  Shuttlesworth  v.  City 
of  Birmingham,  43  Ala.App.  68,  180  So. 
2d  114  (1965).  However,  it  is  not  the 
merits  of  such  claims,  but  the  refusal  of 
the  Alabama  courts  to  consider  them, 
that  is  here  involved.8 

use  of  its  streets  and  sidewalks.  Since 

the  Alabama  courts  refused  to  consider 
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Like  the  Court,  I  start  with  the  prem¬ 
ise  that  States  are  free  to  adopt  rules 
of  judicial  administration  designed  to  re¬ 
quire  respect  for  their  courts'  orders. 
See  Howat  v.  State  of  Kansas,  258  U.S. 
181,  42  S.Ct.  277,  66  L.Ed.  550.3  But 
this  does  not  mean  that  this 
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valid  state 

interest  does  not  admit  of  collision  with 
other  and  more  vital  interests.  Surely 
the  proposition  requires  no  citation  that 
a  valid  state  interest  must  give  way  when 
it  infringes  on  rights  guaranteed  by  the 
Federal  Constitution.  The  plain  mean¬ 
ing  of  the  Supremacy  Clause  requires  no 
less. 

In  the  present  case  we  are  confronted 
with  a  collision  between  Alabama’s  in¬ 
terest  in  requiring  adherence  to  orders 
of  its  courts  and  the  constitutional  pro¬ 
hibition  against  abridgment  of  freedom 
of  speech,  more  particularly  “the  right 
•of  the  people  peaceably  to  assemble,”  and 

the  merits  of  petitioners’  constitutional 
claims  it  must  be  assumed  for  purposes  of 
review  that  the  ordinance  and  injunction 
were  invalid  attempts  to  exercise  such 
control. 

In  Kasper  v.  Brittain,  245  F.2d  92,  both 
the  District  Court  and  the  Court  of  Ap¬ 
peals  afforded  the  appellant  full  considera¬ 
tion  of  his  First  Amendment  contention 
and  found  it  to  be  without  merit  In  that 
circumstance,  the  language  of  the  opinion 
of  the  Court  of  Appeals,  245  F.2d,  at  96, 
presented  no  issue  for  this  Court’s  re¬ 
view. 

3.  It  should  be  noted  that  the  State’s  inter¬ 
est  in  the  integrity  of  its  injunctive  rem¬ 
edy  in  the  present  case  is  of  a  different 
order  than  that  embodied  in  our  Mine 
Worker)  rule.  The  injunctive  remedy 
was  not  here  necessary  to  preserve  the 
status  quo  while  a  case  was  pending  deci¬ 
sion.  but  was  merely  the  conversion  of  a 
broad  statutory  restraint  into  a  broader 
injunctive  restraint  of  indefinite  duration, 
unrelated  to  any  pending  litigation.  This 
Court’s  decision  in  Mine  Workers  was 
directed  to  the  integrity  of  the  District 
Court’s  power  “to  preserve  existing  con¬ 
ditions  while  it  was  determining  its  own 
authority  to  grant  injunctive  relief.” 

United  States  v.  United  Mine  Workers, 

330  U.S.  258,  293,  67  S.Ct.  677,  695, 


the  right  “to  petition  the  Government 
for  a  redress  of  grievances.”  See,  e.  g 
Stromberg  v.  People  of  State  of  Cali¬ 
fornia,  283  U.S.  359,  51  S.Ct.  532,  75  L. 
Ed.  1117;  De  Jonge  v.  State  of  Oregon* 
299  U.S.  353,  57  S.Ct.  255,  81  L.Ed.  278 1 
Thornhill  v.  State  of  Alabama,  310  U.S 
88,  60  S.Ct.  736,  84  L.Ed.  1093;  Eil 
wards  v.  State  of  South  Carolina, 
372  U.S.  229,  83  S.Ct.  680,  9  L.Ed. 
2d  697 ;  Cox  v.  State  of  Louisian?^ 
379  U.S.  536,  85  S.Ct.  453,  13  L. 
Ed.2d  471.  Special  considerations  have 
time  and  again  been  deemed  by  us 
to  attend  protection  of  these  freedoms 
in  the  face  of  state  interests  the  vindi¬ 
cation  of  which  results  in  prior  restraints 
upon  their  exercise,4  or  their  regulation 
in  a  vague  or  overbroad  manner,5  or  in  a 
way  which  gives  unbridled  discretion  to 
limit  their  exercise  to  an  individual  or 
group  of  individuals.5  To  give  these 
freedoms  the  necessary  “breathing  space  - 
to  survive,”  NAACP  v.  Button,  371  U.S. 
415,  433,  83  S.Ct.  328,  338,  9  L.Ed.2d  405, 

91  L.Ed.  884.  In  Howat  v.  State  of 
Kansas,  258  U.S.  181,  42  S.Ct  277,  66 
L.Ed.  550,  the  state  court’s  order  related 
to  a  pending  proceeding  before  the  state 
“Court  of  Industrial  Relations.”  The 
State’s  interest  is  here  further  limited  by 
the  traditional  rule  of  equity  jurisdiction 
that  equity  does  not  normally  restrain 
criminal  acts  but  that  the  State  should 
proceed  by  criminal  prosecution  with 
its  attending  safeguards. 

4.  See,  e.  g.,  Near  v.  State  of  Minnesota, 

283  U.S.  697,  713-720,  51  S.Ct  625, 
630-633,  75  L.Ed.  1357 ;  Freedman  v. 

State  of  Maryland,  380  U.S.  51,  57-60,  85 

S.Ct  734,  738-740,  13  L.Ed.2d  649. 

5.  See,  e.  g.,  Keyishian  v.  Board  of  Regents, 

385  U.S.  589,  87  S.Ct  675,  17  LJ3d.2d 
629;  Baggett  v.  Bullitt  377  U.S.  360, 
372-373,  84  S.Ct.  1316,  1322-1323,  12  L. 

Ed.2d  377 ;  Cramp  v.  Board  of  Public  In¬ 
struction,  368  U.S.  278,  287-288,  82  S.Ct 
275,  280-281,  7  L.Ed.2d  285. 

6.  See,  e.  g.,  Staub  v.  City  of  Baxley,  355  U. 

S.  313,  78  S.Ct  277,  2  L.Ed.2d  302; 

Lovell  v.  City  of  Griffin,  303  U.S.  444,  58 
S.Ct.  666,  82  L.Ed.  949;  Schneider 
v.  State,  308  U.S.  147,  60  S.Ct.  146,  84 
L.Ed.  155;  Cantwell  v.  State  of  Connecti¬ 
cut,  310  U.S.  296,  60  S.Ct  900,  84  L.Ed. 
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the  Court  has  modified  traditional  rules 
0f  standing  and  prematurity.  See  Dom- 


browski  v. 
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Pfister,  380  U.S.  479,  85  S.Ct. 
1116,  14  L.Ed.2d  22.  We  have  molded 
both  substantive  rights  and  procedural 
remedies  in  the  face  of  varied  conflicting 
interests  to  conform  to  our  overriding 
duty  to  insulate  all  individuals  from  the 
“chilling  effect”  upon  exercise  of  First 
Amendment  freedoms  generated  by 
vagueness,  overbreadth  and  unbridled 
discretion  to  limit  their  exercise. 

The  vitality  of  First  Amendment  pro¬ 
tections  has,  as  a  result,  been  deemed 
to  rest  in  large  measure  upon  the  ability 
of  the  individual  to  take  his  chances  and 
express  himself  in  the  face  of  such  re¬ 
straints,  armed  with  the  ability  to  chal¬ 
lenge  those  restraints  if  the  State  seeks 
to  penalize  that  expression.  The  most 
striking  examples  of  the  right  to  speak 
first  and  challenge  later,  and  of  peculiar 
moment  for  the  present  case,  are  the 
cases  concerning  the  ability  of  an  in¬ 
dividual  to  challenge  a  permit  or  licens¬ 
ing  statute  giving  broad  discretion  to  an 
individual  or  group,  such  as  the  Birming¬ 
ham  permit  ordinance,  despite  the  fact 
that  he  did  not  attempt  to  obtain  a  per¬ 
mit  or  license.  In  Staub  v.  City  of  Bax¬ 
ley,  355  U.S.  313,  78  S.Ct.  277,  2  L.Ed.2d 
302,  the  accused,  prosecuted  for  solicit¬ 
ing  members  for  an  organization  with¬ 
out  a  permit,  contended  that  the  ordi¬ 
nance  was  invalid  on  its  face  because  it 
made  exercise  of  freedom  of  speech  con¬ 
tingent  upon  the  will  of  the  issuing  au¬ 
thority  and  therefore  was  an  invalid 
prior  restraint — the  same  contention 
made  by  petitioners  with  regard  to  the 
Birmingham  ordinance.  The  Georgia 
Court  of  Appeals,  94  Ga.App.  18,  93  S.E. 
2d  375,  held  that  “[h]aving  made  no 
effort  to  secure  a  license  the  defendant 
is  in  no  position  to  claim  that  any  sec¬ 
tion  of  the  ordinance  is  invalid  or  uncon¬ 
stitutional  *  *  Staub  v.  City  of 

Baxley,  supra,  at  318,  78  S.Ct.  at  280. 
We  refused  to  regard  this  holding  as  an 
adequate  nonfederal  ground  for  decision, 
stating,  supra,  at  319,  78  S.Ct.  at  281: 


“The  decisions  of  this  Court  have 
uniformly  held  that  the  failure  to  ap¬ 
ply  for  a  license  under  an  ordinance 
which  on  its  face  violates  the  Constitu¬ 
tion 
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does  not  preclude  review  in  this 
Court  of  a  judgment  of  conviction  un¬ 
der  such  an  ordinance.  Smith  v.  Ca- 
hoon,  283  U.S.  553,  562,  51  S.Ct  582, 
585,  75  L.Ed.  1264;  Lovell  v.  City  of 
Griffin,  303  U.S.  444,  452,  58  S.Ct.  666, 
669,  82  L.Ed.  949.  ‘The  Constitution 
can  hardly  be  thought  to  deny  to  one 
subjected  to  the  restraints  of  such  an 
ordinance  the  right  to  attack  its  con¬ 
stitutionality,  because  he  has  not  yield¬ 
ed  to  its  demands.’  Jones  v.  City  of 
Opelika,  316  U.S.  584,  602,  62  S.Ct. 
1231,  1242,  86  L.Ed.  1691,  dissenting 
opinion,  adopted  per  curiam  on  rehear¬ 
ing,  319  U.S.  103,  104,  63  S.Ct.  890,  87 
L.Ed.  1290.” 

See  also  Cox  v.  State  of  Louisiana,  379 
U.S.  536,  556-557,  85  S.Ct.  453,  465-466, 
13  L.Ed.2d  471. 

Yet  by  some  inscrutable  legerdemain 
these  constitutionally  secured  rights  to 
challenge  prior  restraints  invalid  on  their 
face  are  lost  if  the  State  takes  the  pre¬ 
caution  to  have  some  judge  append  his 
signature  to  an  ex  parte  order  which 
recites  the  words  of  the  invalid  statute. 
The  State  neatly  insulates  its  legislation 
from  challenge  by  mere  incorporation  of 
the  identical  stifling,  overbroad,  and 
vague  restraints  on  exercise  of  the  First 
Amendment  freedoms  into  an  even  more 
vague  and  pervasive  injunction  obtained 
invisibly  and  upon  a  stage  darkened  lest 
it  be  open  to  scrutiny  by  those  affected. 
The  ex  parte  order  of  the  judicial  of¬ 
ficer  exercising  broad  equitable  powers 
is  glorified  above  the  presumably  care¬ 
fully  considered,  even  if  hopelessly  in¬ 
valid,  mandates  of  the  legislative  branch. 

I  would  expect  this  tribunal,  charged  as 
it  is  with  the  ultimate  responsibility  to 
safeguard  our  constitutional  freedoms, 
to  regard  the  ex  parte  injunctive  tool  to 
be  far  more  dangerous  than  statutes  to 
First  Amendment  freedoms.  One  would 
expect  this  Court  particularly  to  remem- 
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ber  the  stern  lesson  history  taught 
courts,  in  the  context  of  the  labor  injunc¬ 
tion,  that  the  ex  parte  injunction  repre¬ 
sents  the  most  devastating  of  restraints 
on  constitutionally  protected  activities. 
Today,  however,  the  weapon  is  given 
complete  invulnerability  in  the  one  con¬ 
text  in  which  the  danger  from  broad 
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prior  restraints  has  been  thought  to  be 
the  most  acute.  Were  it  not  for  the 
ex  parte  injunction,  petitioners  could 
have  paraded  first  and  challenged  the 
permit  ordinance  later.  But  because  of 
the  ex  parte  stamp  of  a  judicial  officer 
on  a  copy  of  the  invalid  ordinance  they 
barred  not  only  from  challenging  the 
permit  ordinance,  but  also  the  potential¬ 
ly  more  stifling  yet  unconsidered  re¬ 
straints  embodied  in  the  injunction  it¬ 
self. 

The  Court’s  religious  deference  to  the 
state  court’s  application  of  the  Mine 
Workers’  rule  in  the  present  case  is  in 
stark  contrast  to  the  Court’s  approach 
in  In  re  Green,  369  U.S.  689,  82  S.Ct. 
1114,  8  L.Ed.2d  198.  The  state  court 
issued  an  ex  parte  injunction  against 
certain  labor  picketing.  Green,  counsel 
for  the  union,  advised  the  union  that  the 
order  was  invalid  and  that  it  should  con¬ 
tinue  to  picket  so  that  the  order  could  be 
tested  in  a  contempt  hearing.  The  court 
held  Green  in  contempt  without  allowing 
any  challenge  to  the  order.  This  Court 
stated  that  the  issue  was  “whether  the 
state  court  was  trenching  on  the  federal 
domain.”  In  re  Green,  supra,  at  692,  82 
S.Ct.  at  1116.  It  remanded  for  a  hear¬ 
ing  to  determine  whether  the  activity  en¬ 
joined  was  “arguably”  subject  to  Labor 
Board  jurisdiction.  In  Green,  therefore, 
we  rejected  blind  effectuation  of  the 
State’s  interest  in  requiring  compliance 
with  its  court’s  ex  parte  injunctions  be¬ 
cause  of  the  “arguable”  collision  with 
federal  labor  policy.  Yet  in  the  present 
case  the  Court  affirms  the  determination 
of  a  state  court  which  was  willing  to  as¬ 
sume  that  its  ex  parte  order  and  the  un¬ 
derlying  statute  were  repugnant  on  their 
face  to  the  First  Amendment  of  the  Fed¬ 
eral  Constitution.  One  must  wonder 
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what  an  odd  inversion  of  values  it  is  to 
afford  greater  respect  to  an  “arguable” 
collision  with  federal  labor  policy  than  an 
assumedly  patent  interference  with  con¬ 
stitutional  rights  so  high  in  the  scale  of 
constitutional  values  that  this  Court  has 
described  them  as  being  “delicate  and 
vulnerable,  as  well  as  supremely 
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precious 

in  our  society.”  NAACP  v.  Button,  37j 
U.S.  415,  433,  83  S.Ct.  328,  338,  9  L.Ed 
2d  405. 

It  is  said  that  petitioners  should  have 
sought  to  dissolve  the  injunction  before 
conducting  their  processions.  That  ar¬ 
gument  is  plainly  repugnant  to  the  prin¬ 
ciple  that  First  Amendment  freedoms 
may  be  exercised  in  the  face  of  legisla¬ 
tive  prior  restraints,  and  a  fortiori  of  ex 
parte  restraints  broader  than  such  legis¬ 
lative  restraints,  which  may  be  chal¬ 
lenged  in  any  subsequent  proceeding  for' 
their  violation.  But  at  all  events,  prior 
resort  to  a  motion  to  dissolve  this  in¬ 
junction  could  not  be  required  because 
of  the  complete  absence  of  any  time 
limits  on  the  duration  of  the  ex  parte 
order.  See  Freedman  v.  State  of  Mary¬ 
land,  380  U.S.  51,  85  S.Ct.  734,  13  L.Ed. 
2d  649.  Even  the  Alabama  Supreme 
Court’s  Rule  47  leaves  the  timing  of  full 
judicial  consideration  of  the  validity  of 
the  restraint  to  that  court’s  untrammeled 
discretion. 


The  shifting  of  the  burden  to  peti¬ 
tioners  to  show  the  lawfulness  of  their 
conduct  prior  to  engaging  in  enjoined 
activity  also  is  contrary  to  the  principle, 
settled  by  Speiser  v.  Randall,  357  U.S. 
513,  526,  78  S.Ct.  1332,  1342,  2  L.Ed.2d 
1460,  that 


“The  man  who  knows  that  he  must 
bring  forth  proof  and  persuade  an¬ 
other  of  the  lawfulness  of  his  conduct 
necessarily  must  steer  far  wider  of  the 
unlawful  zone  than  if  the  State  must 
bear  these  burdens.  *  *  *  In 

practical  operation,  therefore,  this  pro¬ 
cedural  device  must  necessarily  pro¬ 
duce  a  result  which  the  State  could  not 
command  directly.  It  can  only  result 
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UNITED  STATES  v.  SEA  ,  INC. 

Cite  as  87  S.Ct.  1847  (1967) 


in  a  deterrence  of  speech  which  the 

Constitution  makes  free.” 

The  suggestion  that  petitioners  be 
muffled  pending  outcome  of  dissolution 
proceedings  without  any  measurable  time 
limits  is  particularly  inappropriate  in  the 
setting  of  this  case.  Critical  to  the  plain 
exercise  of  the  right  of  protest  was  the 
timing  of  that  exercise.  First,  the 
marches  were  part  of  a  program  to 
arouse  community 
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support  for  petition¬ 
ers’  assault  on  segregation  there.  A 
cessation  of  these  activities,  even  for  a 
short  period,  might  deal  a  crippling  blow 
to  petitioners’  efforts.  Second,  in 
dramatization  of  their  cause,  petitioners, 
all  ministers,  chose  April  12,  Good  Fri¬ 
day,  and  April  14,  Easter  Sunday,  for 
their  protests  hoping  to  gain  the  atten¬ 
tion  to  their  cause  which  such  timing 
might  attract.  Petitioners  received  no¬ 
tice  of  the  order  April  11.  The  ability 
to  exercise  protected  protest  at  a  time 
when  such  exercise  would  be  effective 
must  be  as  protected  as  the  beliefs  them¬ 
selves..  Cf.  Ex  parte  Jackson,  96  U.S. 
727,  733,  24  L.Ed.  877;  Grosjean  v. 
American  Press  Co.,  297  U.S.  233,  248- 
250,  56  S.Ct.  444,  448-449,  80  L.Ed.  660 ; 
Lovell  v.  City  of  Griffin,  303  U.S.  444, 
452,  58  S.Ct.  666,  669,  82  L.Ed.  949.  It 
is  a  flagrant  denial  of  constitutional 
guarantees  to  balance  away  this  principle 
in  the  name  of  “respect  for  judicial 
process.”  To  preach  “respect”  in  this 
context  is  to  deny  the  right  to  speak  at 
all. 

The  Court  today  lets  loose  a  devastat- 
ingly  destructive  weapon  for  infringe¬ 
ment  of  freedoms  jealously  safeguarded 
not  so  much  for  the  benefit  of  any  given 
group  of  any  given  persuasion  as  for  the 
benefit  of  all  of  us.  We  cannot  permit 
fears  of  “riots”  and  “civil  disobedience” 
generated  by  slogans  like  “Black  Power” 
to  divert  our  attention  from  what  is  here 
at  stake — not  violence  or  the  right  of  the 
State  to  control  its  streets  and  sidewalks, 
but  the  insulation  from  attack  of  ex 
parte  orders  and  legislation  upon  which 


they  are  based  even  when  patently  im¬ 
permissible  prior  restraints  on  the  ex¬ 
ercise  of  First  Amendment  rights,  thus 
arming  the  state  courts  with  the  power 
to  punish  as  a  “contempt”  what  they 
otherwise  could  not  punish  at  all.  Con¬ 
stitutional  restrictions  against  abridg¬ 
ments  of  First  Amendment  freedoms 
limit  judicial  equally  with  legislative  and 
executive  power.  Convictions  for  con¬ 
tempt  of  court  orders  which  invalidly 
abridge  First  Amendment  freedoms  must 
be  condemned  equally  with  convictions 
for  violation  of  statutes  which  do  the 
same  thing.  I  respectfully  dissent. 
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UNITED  STATES,  Appellant, 
v. 

SEALY,  INC. 

No.  9. 

Argued  April  20,  1967. 

Decided  June  12,  1967. 

Antitrust  action  against  licensor  of 
mattresses  and  bedding  products.  The 
United  States  District  Court  for  the 
Northern  District  of  Illinois  enjoined 
licensor  from  engaging  in  conspiracy 
with  licensees  to  fix  minimum  retail 
prices  and  the  United  States  appealed 
under  the  Expediting  Act  and  probable 
jurisdiction  was  noted.  The  Supreme 
Court,  Mr.  Justice  Fortas,  held  that 
where  the  territorial  limitations  inherent 
in  plan  whereby  licensor,  controlled  by 
its  licensees  which  owned  substantially 
all  of  the  licensor’s  stock,  granted  mutu¬ 
ally  exclusive  territories  for  the  manu¬ 
facture  and  sale  of  mattresses  and  bed¬ 
ding  products  under  licensor’s  name  and 
trademarks,  were  a  part  of  the  aggrega¬ 
tion  of  trade  restraints  inherent  in  plan 
including  unlawful  price  fixing  and  polic- 
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IN  THE  COURT  OF  APPEAL  FOR  THE  STATE  OF  CALIFORNIA 
SECOND  APPELLATE  DISTRICT,  DIVISION  _ 


CHURCH  OF  SCIENTOLOGY  INTERNATIONAL,) 

) 

Plaintiff  and  Respondent,  ) 

) 

vs.  ) 

) 

GERALD  ARMSTRONG,  ) 
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Defendant  and  Appellant.  ) 

) 

- - - ) 


[Los  Angeles  Superior 
Court  No.  BC  052395] 


************* 

APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT ' S  OPENING  BRIEF; 
DECLARATION  OF  FORD  GREENE;  ORDER 

************* 


Ford  Greene 

State  Bar  No.  107601 

HUB  LAW  OFFICES 

711  sir  Francis  Drake  Blvd. 

San  Anselmo,  CA  94960-1949 

Telephone;  (415)  258-0360 


Attorney  for  Appellant 
GERALD  ARMSTRONG 


Civil  No.  B  069450 


IN  THE  COURT  OF  APPEAL  FOR  THE  STATE  OF  CALIFORNIA 
SECOND  APPELLATE  DISTRICT,  DIVISION  _ 


CHURCH  OF  SCIENTOLOGY  INTERNATIONAL,) 

Plaintiff  and  Respondent,  )  [Los  Angeles  Superior 

)  Court  No.  BC  052395] 
vs.  }  J 

GERALD  ARMSTRONG,  j 

Defendant  and  Appellant.  j 

) 

- - - ) 


************* 

APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT ' S  OPENING  BRIEF 

************* 


Defendant  and  appellant  GERALD  ARMSTRONG  requests  an 
extension  for  30  days  of  the  time  in  which  to  file  Appellant's 
Opening  Brief  to  and  including  December  18,  1992.  This 
application  is  based  upon  the  Declaration  of  Ford  Greene, 


attached  hereto. 

DATED:  November  12,  1992 


HUB  LAW  OFFICES 


- — FORD-GREENH 

Attorney  for  Defendant  and 
Appellant 
GERALD  ARMSTRONG 


PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 
am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 
entitled  action.  My  business  address  is  711  Sir  Francis  Drake 
Boulevard,  San  Anselmo,  California.  I  served  the  following 
documents : 

APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT'S  OPENING  BRIEF; 

DECLARATION  OF  FORD  GREENE;  ORDER 

on  the  following  person (s)  on  the  date  set  forth  below,  by 

placing  a  true  copy  thereof  enclosed  in  a  sealed  envelope  with 

postage  thereon  fully  prepaid  to  be  placed  in  the  United  States 

Mail  at  San  Anselmo,  California: 

Andrew  H.  Wilson 

WILSON,  RYAN  &  CAMPILONGO 

235  Montgomery  Street,  Suite  450 

San  Francisco,  California  94104 

LAURIE  J.  BARTILSON,  ESQ. 

Bowles  &  Moxon 

6255  Sunset  Boulevard,  Suite  2000 
Los  Angeles,  California  90028 

COUNTY  CLERK 

Los  Angeles  Superior  Court 

111  N.  Hill  Street 

Los  Angeles,  California 

[X]  (By  Mail)  I  caused  such  envelope  with  postage  thereon 

fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 

[X]  (State)  I  declare  under  penalty  of  perjury  under  the 

laws  of  the  State  of  California  that  the 
above  is  true  and  correct. 

DATED:  November  12,  1992 


2 


DECLARATION  OP  FORD  GREENS 


FORD  GREENE  declares: 

1.  I  am  an  attorney  licensed  to  practice  law  in  the  Courts 
of  the  State  of  California  and  am  the  attorney  of  record  for 
GERALD  ARMSTRONG,  appellant  herein. 

2.  Pursuant  to  this  Court's  notice  dated  October  19,  1992, 
Appellant's  Opening  Brief  must  be  served  and  filed  on  or  before 
November  19,  1992.  No  previous  extensions  of  time  have  been 
requested  or  granted. 

3.  I  am  a  sole  practitioner  with  a  single  person  who  acts 
as  support  staff. 

4.  The  Appendix  pursuant  to  CRC  5.1  required  herein 
consists  of  hundreds  of  pages  which  were  not  susceptible  of 
precise  identification  until  the  Reporter's  Transcript  was  filed 
herein  because  I  could  not  reconstruct  from  my  notes  all  of  the 
evidence  that  was  admitted  and  excluded  by  the  trial  court  during 
the  hearing  on  respondent's  motion  for  preliminary  injunction  the 
grant  of  which  is  the  subject  of  this  appeal.  Additional  time  is 
needed  to  scrutinize  the  record  in  order  to  prepare  an  effective 
brief. 

5.  Additionally,  in  the  action  below,  plaintiff/respondent 
CHURCH  OF  SCIENTOLOGY  INTERNATIONAL  has  noticed  a  demurrer  to 
ARMSTRONG'S  First  Amended  Answer  and  noticed  a  motion  to  strike 
his  Cross-Complaint  in  such  a  manner  that  oppositions  to  both 
must  be  filed  in  the  superior  court  on  or  before  November  19, 

1992.  This  conflicts  with  my  ability  to  prepare  an  effective 
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Opening  Brief. 

6.  The  issues  on  appeal  are  numerous  and  complex.  In 
part,  said  issues  include,  but  are  not  limited  to  the  following: 

a.  Whether  it  is  a  violation  of  public  policy  for 
Scientology  to  obstruct  justice  by  suppressing  evidence  of  its 
criminal  and  civil  wrongdoing  through  the  mechanism  of  employing 
settlement  agreements,  such  as  that  which  is  the  basis  for  the 
injunction  below,  to  silence  and  intimidate  witnesses; 

b.  Whether  the  settlement  agreement  at  issue  was  a 
collusive  attempt  to  engineer  the  reversal  of  an  adverse  superior 
court  opinion  in  Church  of  Scientology  of  California  v. 

Armstrong.  Los  Angeles  Superior  Court  Action  No.  C  420153, 
affirmed  on  appeal.  Church  of  Scientology  of  California  v. 
Armstrong  (1991)  232  Cal.App.3d  1060; 

c.  Whether  the  injunction  below  is  in  restraint  of  trade 
inasmuch  as  it  prohibits  Armstrong  from  working  for  anti- 
Scientology  attorneys  in  perpetuity; 

d.  Whether  the  injunction  below  violates  appellant's  right 
to  employment,  to  assembly,  to  free  speech  and  association; 

e.  Whether  the  injunction  below  is  incapable  of 
enforcement; 

f.  Whether  the  injunction  below  is  unconstitutionally 
vague  and  broad; 

7 .  In  consequence  of  the  foregoing,  I  will  not  be  able  to 
complete  our  Appellant's  Opening  Brief  in  this  case  by  November 
18,  1992  without  impairing  the  quality  of  the  brief. 
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For  this  reason,  I  request  a  thirty  day  extension  of  time 
through  and  including  December  18,  1992. 

This  extension  of  time  in  which  to  file  Appellant's  Opening 
Brief  is  sought  in  good  faith  and  for  the  reasons  set  forth  above 
and  not  for  the  purpose  of  delay. 

Under  penalty  of  perjury  pursuant  to  the  laws  of  the  State 
of  California  I  hereby  declare  that  the  foregoing  is  true  and 
correct  according  to  my  first-hand  knowledge,  except  those 
matters  stated  to  be  on  information  and  belief,  and  as  to  those 
matters,  I  believe  them  to  be  true. 

Executed  on  November  12,  1992, 
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ORDER 


IT  IS  HEREBY  ORDERED  that  defendant  and  appellant  GERALD 
ARMSTRONG  shall  have  an  extension  of  the  time  in  which  to  file 
his  Appellant's  Opening  Brief  to  and  including  December  18,  1992. 


DATED:  November  _ , 

1992 

Presiding  Justice 
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Civil  No.  B  069450 


IN  THE  COURT  OF  APPEAL  FOR  THE  STATE  OF  CALIFORNIA 
SECOND  APPELLATE  DISTRICT,  DIVISION  FOUR 


CHURCH  OF  SCIENTOLOGY  INTERNATIONAL,) 

Plaintiff  and  Respondent,  )  [Los  Angeles  Superior 

)  Court  No.  BC  052395] 

vs.  j 

GERALD  ARMSTRONG,  ) 

) 

Defendant  and  Appellant.  ) 

) 

- ) 


************* 


APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT'S  OPENING  BRIEF  50  PAGES  IN  LENGTH; 
DECLARATION  OF  FORD  GREENE;  ORDER 

************* 


Ford  Greene 

State  Bar  No.  107601 

HUB  LAW  OFFICES 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  CA  94960-1949 

Telephone;  (415)  258-0360 


Attorney  for  Appellant 
GERALD  ARMSTRONG 


COPY 


Civil  NO.  B  069450 


IN  THE  COURT  OF  APPEAL  FOR  THE  STATE  OF  CALIFORNIA 
SECOND  APPELLATE  DISTRICT,  DIVISION  FOUR 


CHURCH  OF  SCIENTOLOGY  INTERNATIONAL,) 

Plaintiff  and  Respondent,  )  [Los  Angeles  Superior 

)  Court  No.  BC  052395] 

VS.  J 

GERALD  ARMSTRONG,  ) 

Defendant  and  Appellant.  ) 

) 

— - - - ) 


************* 

APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT ' S  OPENING  BRIEF 
NOT  IN  EXCESS  OF  50  PAGES;  DECLARATION  OF 
FORD  GREENE;  ORDER 

************* 


Defendant  and  appellant  GERALD  ARMSTRONG  requests  an 
extension  for  10  days  of  the  time  in  which  to  file  Appellant's 
Opening  Brief  to  and  including  January  18,  1993  This  application 
is  based  upon  the  Declaration  of  Ford  Greene,  attached  hereto. 
DATED:  January  12,  1993  HUB 


Attorney  for  Defendant  and 

Appellant 

GERALD  ARMSTRONG 


PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 
am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 
entitled  action.  My  business  address  is  711  Sir  Francis  Drake 
Boulevard,  San  Anselmo,  California.  I  served  the  following 
documents : 

APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT ' S  OPENING  BRIEF  NOT  IN  EXCESS  OF  50 
PAGES;  DECLARATION  OF  FORD  GREENE;  ORDER 

on  the  following  person (s)  on  the  date  set  forth  below,  by 

placing  a  true  copy  thereof  enclosed  in  a  sealed  envelope  with 

postage  thereon  fully  prepaid  to  be  placed  in  the  United  States 

Mail  at  San  Anselmo,  California; 

Andrew  H.  Wilson 

WILSON,  RYAN  &  CAMPILONGO 

235  Montgomery  Street,  Suite  450 

San  Francisco,  California  94104 

LAURIE  J.  BARTILSON,  ESQ. 

Bowles  &  Moxon 

6255  Sunset  Boulevard,  Suite  2000 
Los  Angeles,  California  90028 

COUNTY  CLERK 

Los  Angeles  Superior  Court 

111  N.  Hill  Street 

Los  Angeles,  California 


[X]  (By  Mail) 


I  caused  such  envelope  with  postage  thereon 
fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 


iX]  (State) 


I  declare  under  penalty  of  perjury  under  the 
laws  of  the  State  of  California  that  the 
above  is  true  and  correct. 


DATED;  January  12,  1993 
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DECLARATION  OF  FORD  GREENE 


FORD  GREENE  declares: 

1.  I  am  an  attorney  licensed  to  practice  law  in  the  Courts 
of  the  State  of  California  and  am  the  attorney  of  record  for 
GERALD  ARMSTRONG,  appellant  herein. 

2.  On  Friday,  January  8,  1993,  I  timely  filed  appellant's 
91-page  opening  brief  pursuant  to  California  Rules  of  Court,  Rule 
40  (n) .  On  Monday,  January  11,  1993,  this  Court  considered  and 
summarily  denied  Appellant's  Application  to  File  an  Opening  Brief 
in  Excess  of  Fifty  Pages  which  was  submitted  to  it  concurrently 
with  the  Opening  Brief. 

3.  Appellant  has  raised  meritorious  issues  on  appeal.  In 
order  that  his  appeal  be  heard  and  considered  by  this  Court, 
appellant  requests  that  he  be  allowed  an  opportunity  to  reduce 
the  size  of  his  brief  to  the  maximum  allowable  page-limit  of  50 
pages. 

4 .  For  the  purpose  of  having  an  opportunity  to  trim  his 
brief  to  within  the  limits  set  forth  in  California  Rule  of  Court 
15  (e) ,  appellant  requests  an  extension  of  10  days  which  would 
start  to  run  from  January  8,  1993,  the  date  that  the  oversized 
brief  was  filed. 

5.  One  previous  extension  of  time  of  30  days  was  granted 
to  appellant. 

6.  This  extension  of  time  in  which  to  file  Appellant's 
Opening  Brief  is  sought  in  good  faith  and  for  the  reasons  set 
forth  above  and  not  for  the  purpose  of  delay. 
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Under  penalty  of  perjury  pursuant  to  the  laws  of  the  state 
of  California  I  hereby  declare  that  the  foregoing  is  true  and 
correct  according  to  my  first-hand  knowledge,  except  those 
matters  stated  to  be  on  information  and  belief,  and  as  to  those 
matters,  I  believe  them  to  be  true. 
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ORDER 


IT  IS  HEREBY  ORDERED  that  defendant  and  appellant  GERALD 
ARMSTRONG  shall  have  an  extension  of  the  time  in  which  to  file 
his  Appellant's  Opening  Brief,  not  to  exceed  50  pages  in  length, 
to  and  including  January  18,  1993. 

DATED:  January  _ ,  1993 


Presiding  Justice 
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Andrew  H.  Wilson 
WILSON,  RYAN  £  CAMPXLONGO 
395  Montgomery  Ctreet 
Suite  450 

Sen  Francisco,  California  94104 
(415)  391-3900 

Laurie  J.  Bartilson 
BOWLES  &  MOXON 
6255  Sunset  Boulevard 
Suita  2000 

Hollywood,  California  90028 
(213)  661-4030 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 


FILED 

yiARB4199'd 

HOWARD  HANSON 
MA1UN  COUNTY  CLERK 
ByAiCoopefiD^wy 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  MARIN 


CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL ,  a  California  ) 
13  ||  not-for-profit  religious  ) 
corporation; 


14 

15 
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17 
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Plaintiff, 


vs. 


GERALD  ARMSTRONG;  DOES  1 
through  25,  incluslva, 

Defendants . 


) 

) 

) 

) 

) 

) 

) 

} 

) 

) 

.) 


Case  No.  152229 


ORDER  RE  DEFENDANT'S 
NOTION  TO  DISMISS  OR  STAY 
OR  TRANSFER  TO  LOS  ANGELES 
SUPERIOR  COURT 


Defendant's  motion  for  a  change  of  venue  was  heard  on  March  20, 

21 II  1992  at  9: oo  a. a.  in  the  above-entitled  Court.  Plaintiff  was 

22  reprflsftnt.HfJ  by  Wilson,  Ryan  and  Campilongo,  Andrew  H.  Wilson 

23  appearing,  and  by  Bowles  and  Moxon,  Laurie  J.  Bartilson  appearing. 

24  Defendant  was  represented  by  Ford  Greene. 

25  ||  Whereas,  the  Honorable  Bruce  R.  Geemaert  of  the  Los  Angeles 

26 1  superior  court,  having  replaced  Paul  G.  BrecJcenridge,  Jr.,  in  Church 
27  St  gcientoloov  of-  California  v.  Gerald  Armstrong .  Los  Angeles 
29  Superior  Court  case  No.  C  420  153,  narrowly  ruled  on  Dooembar  23, 
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1991  tbit  pursuant  to  Code  of  Civil  Pxaceduia  sections  127(a)  (4)  and 
664.4  ha  did  not  have  jurisdiction  to  enforce  the  Mutual  Release  of 
All  Claims  and  Settlement  Agreement  executed  December  6,  1986/  and 
Whereas,  Paragraph  20  of  said  Agreement  is  nevertheless 
effective  as  a  forum  selection  clause  which  this  court  say  enforce 
under  smith  v.  Superior  Court  (1986) ;  and 

Having  reviewed  the  written  arguments  and  evidence  submitted  by 
the  parties,  and  having  heard  the  arguments  of  counsel, 

It  is  therefore  ORDERED  as  follows: 

1.  Defendant's  motion  to  transfer  the  file  in  Marin  County 
Superior  Court  case  No.  152229  is  GRANTED. 

a.  It  is  FURTHER  ORDERED  that  the  file  herein  shall  be 
transferred  to  Janes  H.  Dempsey,  Executive  Officer  and  Clerk  of  the  - 
superior  court  of  Los  Angeles,  111  North  spring  Street,  Loe  Angeles, 
California,  90012  immediately  after  the  expiration  of  twenty  (20) 
days  of  the  dats  of  this  Ordsr  as  required  by  Code  of  Civil 
Procedure  sections  399  and  400,  the  parties  hereto  valving  the 
written  notice  required  by  Code  of  civil  Procedure  section  400. 

b.  It  is  JORTBER  ORDERED  that  pursuant  to  Code  of  Civil 
Procedure  section  399  Plaintiff  shall  pay  the  costs  of  transfer  of 
the  file  to  Los  Angeles  superior  Court. 

c.  It  is  fURTHIR  ORDERED  that  this  Court  shall  retain 
jurisdiction  to  determine,  upon  noticed  motion,  whether  Defendant 
should  be  awarded  fees  and  costs  in  connection  with  the  bringing  of 

Motion  to  Transfer  and  to  enforce,  if  necessary,  Paragraphs  2.b. 
through  f.  until  the  earlier  of  May  4,  1992  or  tha  date  a 

preliminary  injunction  motion  is  appealed  or  denied  in  the  Los 
Angeles  Superior  Court. 
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2.  This  Court's  order  of  March  8,  1992  is  haraby  extended* *1 


■£urXt ^ 


through  and  including  the  earlier  of  May  4,  1992W  the  data  that  a. 

r 

|IL  7  f "" * . y  <«  rjy»rvt-»/1  hv  the— fay  ftwyOAfl. 

superior  Court.  Defendant  Gerald  Armstrong  and  his  agents  are 

f 

hereby  enjoined  from  violation  of  that  certain  Settlement  Agreement 
("Agreement**)  dated  December  6,  1986,  including  the  following: 

a .  Armstrong  is  restrained  from  violating  Paragraph  7  (d) 
which  prohibits  Armstrong  from  creating  or  publishing  books  or 
magazine  articles,  disclosing  his  experiences  with  Scientology,  and 
any  knowledge  or  information  he  may  have  concerning  the  Church  of 
Scientology,  L.  Ron  Hubbard,  or  any  of  the  organizations  listed  in 
Paragraph  1  of  the  Agreement  ("Scientology  organizations") 
affiliated  therewith,  disclosing  documents  identified  in  Exhibit  A 
to  the  Settlement  Agreement,  including  films,  tapes,  photographs, 
recordings  or  variations  or  copies  of  any  such  materials  which 
concern  or  relate  to  the  religion  of  Scientology,  L.  Ron  Hubbard  or 
any  of  the  Scientology  organizations; 

b.  Defendant  is  restrained  from  violating  the  provisions 
of  Paragraph  7(g)  which  prohibits  Defendant  from  voluntarily 
assisting  or  cooperating  with  any  person  adverse  to  Scientology  in 
any  proceeding  against  any  of  the  Scientology  organisations,  or  from 
cooperating  in  any  manner  with  any  organizations  aligned  against 
Scientology; 

c.  Defendant  is  restrained  from  violating  the  provisions 
of  Paragraph  7(h)  which  prohibits  Defendant  from  testifying  or 
participating  in  judicial  or  administrative  proceedings  adverse  to 
Scientology  or  any  of  the  Scientology  organizations  unless  compelled 
to  do  so  by  subpoena  or  lawful  process; 
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d.  Defendant  is  restrained  from  violating  the  provisions  '• 
of  Paragraph  10,  which  prohibits  Defendant  from  assisting  or  : 
advising  anyone,  including  individuals,  partnerships,  associations, 
corporations,  or  governmental  entities  contemplating  any  claim  or 
engaged  in  litigation  or  involved  in  or  contemplating  any  activity 
adverse  to  the  interests  of  any  of  the  Scientology  organisations; 

e.  Defendant  is  restrained  from  violating  the  provisions 
of  Paragraph  18(d),  which  prohibits  Defendant  from  disclosing  the 
contents  of  the  Agreement; 

f .  Nothing  in  this  Order  shall  be  construed  to  prohibit 
Armstrong  from  working  in  the  employ  of,  or  as  an  independent 
contractor  for,  Pord  Greene  on  matters  not  involving  the  church  of 
Scientology  International  or  any  of  the  Scientology  organizations .  - 

MICHAEL  B.  DUFFICY 

,  1992.  _ 

JUDGE  OF  THE  SUPERIOR  COURT 


DATED 


Approved  as  to  form; 


Ford  Greene,  Esq. 

Attorney  for  Defendant  Gerald 
Armstrong 
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PAUL  MORANTZ 

A  Professional  Corporation 
P.0.  Box  511 

Pacific  Palisades,  California  90272 
(310)  459-4745 

HUB  LAW  OFFICES 
Ford  Greene,  Esquire 
California  State  Bar  No.  107601 
711  Sir  Francis  Drake  Boulevard 
San  Anselmo,  California  94960-1949 
(415)  258-0360 

Attorneys  for  DEFENDANT  GERALD  ARMSTRONG 


IN  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
COUNTY  OF  LOS  ANGELES 


CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  a  California  ) 
not-for-profit  religious  ) 

corporation;  ) 

) 

Plaintiffs,  ) 

) 

vs.  ) 

) 

) 

) 

GERALD  ARMSTRONG;  DOES  1  ) 

through  25,  inclusive,  ) 

) 

Defendants .  ) 

) 

) 

_ _ ) 


PLEASE  TAKE  NOTICE  THAT 


CASE  NO.  BC  052  395 
(Marin  County  Sup.  Ct. 
Case  No.  152  229 


NOTICE  OF  RULING 


Motion  Cut  Off;  Not  Set 
Discovery  Cut  off:  Not  Set 
Trial  Date;  None 

Defendant  Gerald  Armstrong ' s 


Demurrer  and-  Motion  to  Strike  came  before  the  court  in  Department 
30  on  July  2,  1992,  and  _the  court  ruled  as  follows: 

1.  Demurrer  is  overruled. 


decision 


on  public  policy 


The  court  did  not  make  any 
reasonableness,  or  adequate 
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consideration  at  this  time. 


2.  Court  finds  Plaintiff  appears  to  delight  in 
inflammatory,  irrelevant,  and  improper  language  and  grants, 
striking  paragraph  12,  pp.  4-6,  In.  13;  and  paragraph  3,  page  3, 
lines  8-10.  Denied  as  to  remaining  request  to  strike. 

3.  Plaintiff  is  to  answer  in  twenty  days. 

Date;  July  /CP.  1992 


PAUL  _ 

FORD  GREENE 

Attorney  for  Defendant 
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PROOF  OF  SERVICE  BY  MAIL 


I  am  a  resident  of  Los  Angeles  County,  am  over  the  age  of 

eighteen,  and  not  a  party  to  the  herein  action.  My  business 

address  is  P.O.  Box  511,  Pacific  Palisades,  California  90272. 

On  July  11,  1992,  I  served  the  within  Notice  of  Ruling  on 

the  parties  by  placing  a  copy  of  the  same  in  a  sealed  envelope 

with  postage  thereon  and  placed  the  same  in  the  United  States 

mail  at  Pacific  Palisades  address  as  follows: 

Andrew  H.  Wilson 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street 
Suite  450 

San  Francisco,  CA  94104 

Laurie  J.  Bartilson 
*  BOWLES  &  MOXON 

6255  Sunset  Boulevard 
Suite  2000 
Hollywood,  CA  90028 


I  declare  that  the  above  is  true  under  the  penalty  of 


perjury.  E  Palisades, 


California. 
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SUPERIOR  COURT  OF  THE  ST 
FOR  THE  COUNTY  OF. 
DEPARTMENT  NO.  56  HON . ' 


ATE  OF  CALIFORNIA 

LOS  ANGELES 

3RUCE  R.  GEERNAERT, 


JUDGE 


CHURCH  OF  SCIENTOLOGY,  ETC.,  ) 

)• 

PLAINTIFFS,  ) 

) 

VS.  ) 

) 

GERALD  ARMSTRONG,  ET  AL.,  ) 


) 

DEFENDANTS.  ) 
_ ) 


NO.  BC  052395 


REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 
TUESDAY,  APRIL  28,  1992 


FOR  THE  PLAINTIFF: 


WILSON,  RYAN  g  CAMPILONGO 
BY:  ANDREW  WILSON 

235  MONTGOMERY  STREET  -  SUITE  850 
SAN  FRANCISCO,  CALIFORNIA 
TELEPHONE:  (415)  391-3900 

AND 


BOWLES  g  MOXON 

BY:  LAURIE  J.  BARTILSON 

6255  SUNSET  BOULEVARD  -  SUITE  2000 

HOLLYWOOD,  CALIFORNIA  90028 

TELEPHONE:  (213)  661-4030 


(APPEARANCES  CONTINUED  ON 
FOLLOWING  PAGE.) 


MAUREEN  GERWIG,  CSR  NO.  1877 
OFFICIAL  REPORTER 
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APPEARANCES : 


(CONTINUED) 


FOR  THE  DEFENDANT: 


HUB  LAW  OFFICES 

BY:  FORD  GREENE 

711  SIR  FRANCIS  DRAKE  BOULEVARD 

SAN  AN S ELMO,  CALIFORNIA  94960 

TELEPHONE:  (415)  258-0360 

AND 

PAUL  MORANTZ 
ATTORNEY  AT  LAW 
P.O.  BOX  511 

PACIFIC  PALISADES,  CALIFORNIA  90272 
TELEPHONE:  459-4745 


FOR  AMICUS  CURIAE:  LEWIS,  D’AMATO,  BRISBOIS  S  BISGAARD 

BY:  GRAHAM  E.  BERRY 

221  NORTH  FIGUEROA  STREET 
SUITE  1200 

LOS  ANGELES,  CALIFORNIA  90012 
TELEPHONE:  (213)  250-1800 
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LOS  ANGELES,  CALIFORNIA;  TUESDAY,  APRIL  28,  1992  ;  A . M .  SESSION 
DEPARTMENT  NO.  56  HON.  3RUCE  R.  GEERNAERT,  JUDGE 

(MAUREEN  GERWIG,  OFFICIAL  REPORTER) 

-OOO- 

THE  COURT:  THE  MATTER  OF  CHURCH  OF  SCIENTOLOGY 
VERSUS  GERALD  ARMSTRONG,  BC  052395. 

YOUR  APPEARANCES,  PLEASE. 

MR.  WILSON:  ANDREW  WILSON  APPEARING  ON  BEHALF  OF 
PLAINTIFF,  CHURCH  OF  SCIENTOLOGY  INTERNATIONA. 

MS.  BARTILSON:  LAURIE  BARTILSON  ALSO  HERE  FOR  PLAINTIFF. 

MR.  GREENE:  FORD  GREENE  ON  BEHALF  OF  DEFENDANT 

GERALD  ARMSTRONG. 

MR.  MORANTZ:  PAUL  MORANTZ  ALSO  FOR  DEFENDANT  GERALD 
ARMSTRONG. 

MR.  BERRY:  GRAHAM  BERRY  ON  BEHALF  OF  JOSEPH  E.  YANNY 
WHO  IS  NOW  AN  AMICUS  CURIAE  IN  THE  CASE. 

JUDGE  DUFFICY  GRANTED  LEAVE  TO  FILE  AN  AMICUS 
CURIAE  BRIEF,  AND  THERE  IS  ALSO  A  MOTION. 

MR.  WILSON:  JUDGE  DUFFICY  GRANTED  A  MOTION  FOR  } 

MR.  BERRY  TO  APPEAR  AS  AMICUS  CURIAE  WITH  RESPECT  TO  THE  -- 
THAT  DOES  NOT  MEAN  MR.  BERRY  IS  ALLOWED  TO  APPEAR  WITH 
RESPECT  TO  THE  CHALLENGE  WE  JUST  FILED. 

THE  COURT:  WE  WILL  GET  TO  THAT.  I  DON'T  KNOW 

THAT  THAT'S  GOING  TO  BE  MEANINGFUL. 

IT'S  NECESSARY  TO  STATE  THE  BACKGROUND  HERE  TO 
DETERMINE  THE  PROPRIETY  OF  THE  PEREMPTORY  CHALLENGE  THAT 
WAS  FILED  THIS  MORNING  IN  DEPARTMENT  56. 
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SUPERVISED  AGREEMENT  UNDER  664.6.  SO  THIS  CASE  IS  WHAT  YOU 
.MIGHT  CALL  A  RUN-OF-THE-MILL  BREACH  OF  CONTRACT  CASE  AND, 
THEREFORE,  I  DON'T  THINK  THERE  IS  MUCH  TO  THIS  ARGUMENT 
THAT  IT  IS  THE  SAME  CASE  OR  CONTROVERSY  THAT  I  DECIDED  AND 
MAYBE  ON  THAT  BASIS  ALONE  --  NOW,  IT  MAY  BE  RELATED,  AND 
MAYBE  DEPARTMENT  1  HAS  SENT  IT  HERE  BECAUSE  THEY  HAVE 
DETERMINED  THAT  IT'S  RELATED.  AND  I  GUESS  WE  SHOULD  SORT 
OF  SUSPECT  THAT,  BECAUSE  IT  SHOWS  56  OUT  OF  ALL  THE 
DEPARTMENTS  IN  THE  BUILDING. 

THERE  IS  ONE  OTHER  POSSIBLE  REASON.  I  AM  THE 
ONLY  I.C.  JUDGE  THAT  IS  NOW  HEARING  WRITS  AND  RECEIVERS 
MATTERS . 

MR.  MORANTZ:  JUDGE  O'BRIEN  MADE  THE  COMMENT  ON  THE 

BENCH.  HE  SAID,  I  UNDERSTAND  ONE  OF  THE  PARTIES  HAS  MADE  A 
MOTION  TO  SEND  THIS  CASE  TO  JUDGE  GEERNAERT. 

I  THINK  HE  WAS  AWARE  -- 

THE  COURT:  IN  ALL  LIKELIHOOD  THAT'S  WHY  IT'S  HERE 

BECAUSE  IT'S  DEEMED  TO  BE  RELATED. 

THEN  YOU  GET  TO  THE  POINT  I  DON'T  THINK  THERE 
js  ANY  CASE  COVERING  THE  SCENARIO. 

I  HAVE  NOT  MADE  ANY  RULING  OR  DECISION  BASED 
ON  A  BREACH  OF  CONTRACT  CASE. 

ALL  I  DECIDED  WAS  THE  LAW  APPLYING  TO  THE 
CONTROVERSY  AS  TO  WHETHEROR  NOT  IT  COULD  BE  ENFORCED  UNDER 
664.6  OR  THAT  OTHER  CODE  SECTION,  AND  BOTH  OF  THOSE  WERE 
PREMISED  ON  THEIR  BEING  A  PRIOR  COURT  ORDER. 

MR.  MORANTZ:  YOU  DID  MAKE  STATEMENTS  IN  THE  TRANSCRIPT 


WHETHER  OR  NOT  THE  CONTRACT  WOULD  BE  ENFORCIBLE. 
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THE  COURT:  I  MAY  HAVE  MADE  COMMENTS  ABOUT  IT  BUT 

THERE  IS  A  LOT  OF  LAW  HOW  UNCERTAIN  A  CONTRACT  HAS  TO  BE 
BEFORE  YOU  CAN  SUE  FOR  BREACH  OF  CONTRACT.  AND  THERE  IS  EVEN 
A  DISTINCTION  BETWEEN  HOW  SPECIFIC  IT  NEEDS  TO  BE  FOR  - 
SPECIFIC. 

MR.  MORANTZ:  WE  WOULD  LIKE  THE  OPPORTUNITY  TO  BE 

ABLE  TO  BRIEF. 

YOU  MADE  STATEMENTS  AND  FINDINGS  THAT  DO  EFFECT 
THE  CONTRACT  ISSUE. 

THE  COURT:  I  DON'T  SEE  THERE  IS  A  VALID  REASON  TO 

BRIEF  THIS.  IT'S  A  DIFFERENT  CASE.  IT'S  NOT  THE  CASE 
I  HAD. 

THERE  IS  NO  REASON  FOR  ME  NOT  TO  RECOGNIZE 
THIS  PEREMPTORY  CHALLENGE. 

MR.  MORANTZ:  WE  ARE  TRYING  TO  GET  AN  OPPORTUNITY 

TO  RESEARCH  IT  AND  TO  BE  ABLE  TO  BRIEF  IT. 

YOU  MAY  HAVE  MADE  RULINGS  RELATING  TO  A  66.4. 

YOU  MADE  FACTUAL  FINDINGS  THAT  WOULD  ALSO  AFFECT  A  BREACH 
OF  CONTRACT  SUIT. 

THE  COURT:  I  CERTAINLY  DIDN'T  INTEND  ANY  OF  MY 

ANALYSIS  TO  BE  A  FACTUAL  FINDING. 

ACTUALLY  IT  WOULD  BE  A  JURY  TRIAL  ENTITLEMENT, 

SO  I  AM  GOING  TO  — 

MR.  MORANTZ:  WE  ALSO  HAVE  THE  ISSUE  OF  TIMELINESS. 

IT  WASN'T  FILED  IN  DEPARTMENT  1  OR  85. 

THE  COURT:  THIS  IS  SUCH  AN  UNUSUAL  METHOD  FOR  AN 

ASSIGNMENT  TO  COME  FROM  DEPARTMENT  1  THAT  HAD  YOU  BEEN 
SITTING  THERE  IN  1  AND  HE  SAID  GO  TO  56  I  THINK  YOU  3ROBABLY 
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HAD  TO  FILE  IT  THERE  IN  1. 


BUT  IN  VIEW  OF  THE  WAY  THIS  HAPPENS  I  THINK 
THAT’S  READING  IT  PRETTY  TECHNICALLY.  SO  I  AM  GOING  TO 
RECOGNIZE  THE  CHALLENGE  AND  OVERRULE  THE  OBJECTIONS. 

SO  HERE  IS  THE  MINUTE  ORDER.  AFTER  CONSIDERING 
ARGUMENTS  OF  COUNSEL  IN  SUPPORT  AND  IN  OPPOSITION  TO  THE 
PEREMPTORY  CHALLENGE  FILED  THIS  DATE  THE  COURT  RECOGNIZES 
THE  CHALLENGE  AS  TIMELY  AND  VALID,  AND  THE  MATTER  IS 
TRANSFERRED  TO  DEPARTMENT  --  I  AM  GOING  TO  CALL  DEPARTMENT  1 
AND  ASK  HIM  WHETHER  HE  WANTS  ME  TO  SEND  IT  BACK  TO  85. 

JUDGE  MALLANO  HAS  ORDERED  IT  TO  DEPARTMENT  86. 

(PROCEEDINGS  CONCLUDED.) 
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SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  LOS  ANGELES 
DEPARTMENT  NO.  56  HON.  BRUCE  R.  GEERNAERT, 


1 


JUDGE 


Church  of  Scientology,  etc.,  ) 

) 

PLAINTIFFS,  ) 

) 

VS.  ) 

) 

GERALD  ARMSTRONG,  ET  AL.,  ) 

) 

DEFENDANTS.  ) 

_ ) 


NO.  BC  052395 
REPORTER'S  CERTIFICATE 


STATE  OF  CALIFORNIA  ) 

)  SS. 

COUNTY  OF  LOS  ANGELES  ) 

I,  MAUREEN  GERWIG,  CSR  NO.  1877,  OFFICIAL  REPORTER 
OF  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA,  FOR  THE 
COUNTY  OF  LOS  ANGELES,  DO  HEREBY  CERTIFY  THAT  THE  FOREGOING 
PAGES,  1  THROUGH  23,  COMPRISE  A  FULL,  TRUE,  AND  CORRECT 
TRANSCRIPT  OF  THE  PROCEEDINGS  HELD  IN  THE  ABOVE-ENTITLED 
MATTER  ON  TUESDAY,  APRIL  28,  1992. 

DATED  THIS  9TH  DAY  OF  MAY,  1992. 
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act  procompetitively  after  the  acquisition  is 
consummated.  Finally,  the  FTC  showed 
that  the  equities  favor  issuing  this  injunc¬ 
tion.  Therefore,  we  VACATE  the  district 
court’s  order  denying  the  FTC’s  request 
for  a  preliminary  injunction  and  REMAND 
the  case,  directing  the  district  court  to  is¬ 
sue  the  preliminary  injunction. 

IT  IS  SO  ORDERED. 


(O  |  KEY  NLfMBf*  SYSTEM^ 


Margery  WAKEFIELD,  Plaintiff, 
v. 

The  CHURCH  OF  SCIENTOLOGY  OF 
CALIFORNIA,  Defendant-Appellee, 

Times  Publishing  Company  and 

Tribune  Company,  Appellants. 

No.  89-3796. 

United  States  Court  of  Appeals, 
Eleventh  Circuit. 

Aug.  12,  1991. 

Religious  organization  sought  orders 
to  show  cause  why  plaintiff,  which  had 
brought  suit  against  organization,  should 
not  be  held  in  civil  and  criminal  contempt 
for  violating  confidentiality  requirement  of 
settlement  agreement  Newspapers’  mo¬ 
tions  for  access  to  contempt  hearings  and 
related  pleadings,  proceedings,  and 
records,  to  determine  if  their  reporters’ 
qualified  privilege  prevented  them  from  be¬ 
ing  compelled  ta  testify,  was  denied  by  the 
United  States  District  Court  for  the  Middle 
District  of  Florida,  No.  82-1313-CIV-T-10, 
Elizabeth  A.  Kovachevich,  J.,  and  newspa¬ 
pers  appealed.  The  Court  of  Appeals, 
Hatchett,  Circuit  Judge,  held  that  newspa¬ 
pers’  appeal  from  order  denying  them  ac¬ 
cess  to  contempt  hearings  did  not  fall  with¬ 
in  capable  of  repetition,  yet  evading  review 
exception  to  mootness  doctrine. 

Case  dismissed. 


1.  Federal  Courts  <8=724 

Newspapers’  appeal  from  order 
ing  newspapers’  motions  for  access  to 
dentiary  hearing  at  which  hearing  ne 
per  reporters  had  been  subpoenaed  did 
satisfy  requirements  for  capable  of 
tion,  yet  evading  review  exception  to 
ness  doctrine  after  hearing  was  heldt 
newspaper  which  had  reported  on  case 
not  seek  to  intervene  until  two  years 
closure,  and  case  involved  unique  circuit 
stances,  such  as  plaintiffs  “constant  dj* 
regard  and  misuse  of  the  judicial  process” 
on  which  closure  order  was  based.  Uj£ 
C.A.  ConstAmend.  1. 

2.  Federal  Courts  ®=614 

Parties  may  make  alternative  claims, 
change  claims,  or  sometimes  file  inconsist 
ent  claims,  but  may  not  do  so  in  appellate 
court;  Court  of  Appeals  reviews  case  tried 
in  district  court  and  does  not  try  ever- 
changing  theories  parties  fashion  during 
appellate  process. 

3.  Federal  Courts  £=723 

When  addressing  mootness,  Court  of 
Appeals  determines  whether  judicial  activi¬ 
ty  remains  necessary. 

4.  Federal  Courts  <8=723 

Three  exceptions  to  mootness  doctrine 
exist:  issues  are  capable  of  repetition  yet 
evading  review;  appellant  has  taken  all 
steps  necessary  to  perfect  appeal  and  to 
preserve  status  quo;  and  trial  court’s  order 
will  have  possible  collateral  legal  conse¬ 
quences. 

5.  Federal  Courts  <8=723 

Capable  of  repetition,  yet  evading  re¬ 
view  exception  to  mootness  doctrine  applies 
if  challenged  action  is  of  too  short  a  dura¬ 
tion  to  be  fully  litigated  prior  to  its  cessa¬ 
tion,  and  reasonable  expectation  exists  that 
same  complaining  party  will  be  subject  to 
same  action  again. 

6.  Federal  Courts  <8=723 

Mere  hypothesis  or  theoretical  possibil¬ 
ity  is  insufficient  to  satisfy  test  for  capable 
of  repetition,  yet  evading  review  exception 
to  mootness  doctrine. 
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Patricia  F.  Anderson,  St  Petersburg, 
Fla.,  for  appellants. 

Michael  Lee  Hertzberg,  New  York  City, 
for  defendant-appellee. 

Appeal  from  the  United  States  District 
Court  for  the  Middle  District  of  Florida. 

Before  HATCHETT  and  COX  Circuit 
Judges,  and  HENDERSON,  Senior 
Circuit  Judge. 

HATCHETT,  Circuit  Judge: 

We  dismiss  this  case,  which  at  one  time 
touched  upon  important  first  amendment 
issues,  because  the  case  has  been  rendered 
moot. 

FACTS 

Margery  Wakefield  and  three  other 
plaintiffs  alleged  that  the  Church  of  Scien¬ 
tology  of  California  (the  Church)  committed 
various  wrongful  acts  against  them.  On 
August  14,  1986,  Wakefield,  the  other 
plaintiffs,  and  the  Church  entered  into  a 
settlement  agreement  which  included  provi¬ 
sions  enjoining  Wakefield  and  the  other 
plaintiffs  from  discussing,  with  other  than 
immediate  family  members,  (1)  the  sub¬ 
stance  of  their  complaints  against  the 
Church,  (2)  the  substance  of  their  claims 
against  the  Church,  (3)  alleged  wrongs  the 
Church  committed,  and  (4)  the  contents  of 
documents  returned  to  the  Church.  The 
district  court  approved  the  settlement 
agreement,  sealed  the  court  files,  and  dis¬ 
missed  the  case  with  prejudice.  The  dis¬ 
missal  order  specifically  gave  the  court  jur¬ 
isdiction  to  enforce  the  settlement  terms. 
Nonetheless,  Wakefield  publicly  violated 
the  settlement  agreement’s  confidentiality 
provisions. 

In  1987,  both  the  Church  and  Wakefield 
filed  motions  to  enforce  the  settlement 
agreement.  The  district  court  requested 
that  a  magistrate  judge  address  whether 
either  party  had  violated  the  settlement 
agreement.  On  September  9,  1988,  the 
magistrate  judge  issued  a  report  and  rec¬ 
ommendation  which  concluded  that  Wake¬ 
field  had  violated  the  settlement  agree¬ 
ment,  and  the  Church  had  fully  complied 


with  the  agreement's  terms  and  conditions. 
On  November  3,  1988,  the  Times  Publish¬ 
ing  Company  (the  Times),  which  publishes 
the  St  Petersburg  Times,  moved  to  inter¬ 
vene  in  this  lawsuit,  to  unseal  the  court 
files,  and  to  gain  access  to  any  contempt 
hearings.  In  its  motions,  the  Times  alleged 
that  the  sealed  court  records  and  closed 
proceedings  violated  its  and  the  public's 
constitutional  and  common  law  rights  of 
access  to  judicial  proceedings  and  records. 
In  opposing  the  motions,  the  Church  ar¬ 
gued  that  they  were  untimely  and  barred 
by  laches.  On  May  16,  1989,  the  district 
court  adopted  the  magistrate  judge’s  re¬ 
port,  issued  a  preliminary  and  permanent 
injunction  against  Wakefield,  and  referred 
the  Times's  motion  to  intervene  to  the  mag¬ 
istrate  judge. 

Notwithstanding  the  court’s  injunction, 
Wakefield  continued  to  publicize  the  law¬ 
suit  Thus,  on  July  18,  1989,  the  Church 
sought  orders  to  show  cause  why  Wake¬ 
field  should  not  be  held  in  civil  and  criminal 
contempt  The  Church  also  sought  dam¬ 
ages,  costs,  and  attorney’s  fees.  To  sup¬ 
port  its  requests,  the  Church  submitted 
excerpts  of  newspaper,  television,  and  ra¬ 
dio  interviews  attributed  to  Wakefield. 

On  August  15,  1989>  the  magistrate 
judge  submitted  a  report  and  recommenda¬ 
tion  addressing  Times's  motion  to  inter¬ 
vene.  He  recommended  that  absent  a  com¬ 
pelling  reason,  all  future  proceedings  and 
the  court  files,  except  for  documents  per¬ 
taining  to  the  settlement,  should  be  open 
and  that  Times  be  allowed  to  intervene. 
Due  to  events  discussed  later  in  this  opin¬ 
ion,  the  district  court  has  not  issued  a  final 
order  on  these  issues. 

The  district  court  scheduled  an  evidentia¬ 
ry  hearing  to  address  the  Church’s  con¬ 
tempt  motion.  As  witnesses  at  the  hear¬ 
ing,  the  Church  subpoenaed  reporters  for 
the  St  Petersburg  Times  and  the  Tampa 
Tribune.  Consequently,  the  Times,  and 
the  Tribune  Company,  which  publishes  the 
Tampa  Tribune  (the  newspapers),  filed 
motions  for  access  to  hearings,  pleadings, 
proceedings,  and  records  related  to  the  con¬ 
tempt  hearings  in  order  to  determine  if 
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their  reporters’  qualified  privilege  prevent¬ 
ed  them  from  being  compelled  to  testify. 

PROCEDURAL  HISTORY 

On  September  11,  1989,  the  district  court 
held  an  in  camera  proceeding  to  ruje  on 
the  newspapers’  motions.  The  district 
court  denied  the  newspapers’  motions  for 
access  to  the  hearings  because  the  Church 
subpoenaed  the  reporters  only  to  establish 
the  source  and  accuracy  of  the  statements 
attributed  to  Wakefield.  The  district  court 
also  held  that  the  reporters  waived  any 
privilege  by  publicly  attributing  the  state¬ 
ments  to  Wakefield. 

In  considering  the  newspapers’  motions, 
the  district  court  stated,  “due  to  the  plain¬ 
tiffs  complete  and  utter  disregard  of  prior 
orders  of  this  court,  the  court  concludes 
that  any  restriction  short  of  complete  clo¬ 
sure  would  be  ineffective.”  It  further  held 
that  “[pjublicity  of  a  private  crusade  has 
become  her  end,  not  the  fair  adjudication  of 
the  parties’  dispute.  In  doing  so,  plaintiff 
is  stealing  the  court’s  resources  from  other 
meritorious  cases.”  Thus,  the  district 
court  closed  the  contempt  proceedings  to 
the  public  and  the  press  referring  further 
proceedings  to  a  United  States  Magistrate 
Judge.  The  magistrate  judge  began  con¬ 
tempt  hearings  on  September  11,  1989. 

On  September  18,  1989,  the  newspapers 
filed  a  Notice  of  Appeal,  a  Motion  for  Expe¬ 
dited  Appeal,  and  a  Motion  for  Stay  Pend¬ 
ing  Appeal.  On  September  29,  1989,  this 
court  granted  expedited  appeal,  but  denied 
the  newspapers’  emergency  motion  for  a 
stay  of  the  contempt  proceedings  pending 
resolution,  of  the  expedited  appeal. 

On  appeal,  the  newspapers  argued  that 
the  closure  violated  their  first  amendment 
and  common  law  rights  of  access  to  judicial 
proceedings.  They  contended  that  the  pub¬ 
lic’s  right  of  access  outweighs  the  rationale 
for  keeping  the  settlement  agreement  con¬ 
fidential.  The  Church  contended  that 
Wakefield’s  “open  and  defiant  contuma¬ 
cious  conduct”  mandated  closure  and  that 
the  newspapers  did  not  enjoy  an  absolute 
constitutional  or  common  law  right  of  ac¬ 
cess  to  civil  proceedings. 


During  our  first  oral  argument,  we 
learned  that  the  newspapers  had  never  re¬ 
quested  the  district  court  to  allow  access  to 
the  contempt  hearing  transcripts.  Since 
the  hearings  had  been  completed  before 
oral  argument,  we  issued  a  November  17, 
1989,  order  which  temporarily  remanded 
the  case  to  the  district  court  for  the  limited 
purpose  of  allowing  the  newspapers  to  seek 
access  to  the  contempt  hearing  transcripts. 
The  order  further  instructed  the  district 
court  to  rule  on  such  a  request  “within  a 
reasonable  time.” 

On  June  25,  1990,  eight  months  after  the 
last  contempt  hearing,  the  magistrate 
judge  submitted  a  report  and  recommenda¬ 
tion  which  concluded  that  Wakefield  had 
willfully  violated  the  court’s  injunction. 
He  further  held  that  while  a  civil  contempt 
finding  could  be  appropriate,  he  suggested 
the  case  be  referred  to  the  United  States 
Attorney’s  office  for  prosecution  on  the 
criminal  contempt  charges.  The  district 
court  has  not  issued  a  final  order  address¬ 
ing  whether  Wakefield  is  in  civil  or  criminal 
contempt. 

Furthermore,  almost  a  year  after  our 
temporary  remand,  the  district  court  had 
not  ruled  on  the  newspapers’  requests  for 
access  to  the  contempt  hearing  transcripts. 
Thus,  the  newspapers  filed  a  motion  re¬ 
questing  that  this  court  clarify  the  “reason¬ 
able  time”  language  in  the  November  17, 
1989,  order.  In  order  to  speed  finalization 
of  this  matter,  this  court  denied  the  clarifi¬ 
cation  motion,  but  issued  an  order  stating, 
“[a]fter  December  3,  1990,  this  court  will 
entertain  a  request  for  relief  addressing 
the  delay  that  has  occurred  since  our  re¬ 
mand  to  the  district  court  provided  that 
relief  has  been  sought.”  After  this  clear 
signal  for  action,  the  district  court  issued  a 
November  21,  1990,  order  unsealing  the 
civil  contempt  proceeding  transcripts,  ex¬ 
cept  for  those  portions  which  disclosed  the 
settlement  agreement  terms. 

On  March  21,  1991,  the  newspapers  filed 
a  motion  requesting  a  second  oral  argu¬ 
ment,  which  the  Church  opposed.  On  April 
18,  1991,  we  granted  the  newspapers’  mo¬ 
tions  for  a  second  oral  argument,  instruct¬ 
ing  the  parties  to  address  (1)  whether  the 


w 

was  moot,  (2)  whether  a  case  or  con- 
remained,  and  (3)  whether  a  rea- 
tt°v®  jg  possibility  of  settlement  existed. 
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“live”  case  or  controversy  remains  in  this 
case.  The  hearings  have  been  completed, 
and  the  newspapers  have  been  given  the 
hearing  transcripts.1 


ISSUE 


>piie  sole  issue  we  discuss  is  whether  this 
case  is  m00t- 

CONTENTIONS 

The  newspapers  argue  that  this  case  is 
moot  because  the  court  can  grant  relief 
D<hich  vvill  affect  the  parties  by  ordering 
W  lease  of  all  the  judicial  documents  relat¬ 
ing  to  the  contempt  hearing  and  the  unre¬ 
ined  transcript  pages. 

Church  contends  that  this  case  is 
moot  and  does  not  present  a  case  or  contro¬ 
versy  which  this  court  may  address.  It 
emphasizes  that  the  newspapers  initially 
sought  access  to  the  proceedings  to  repre¬ 
sent  their  reporters,  then  under  subpoena. 
It  argues  that  this  aspect  of  the  case  is 
absolutely  moot  because  the  Church  re¬ 
leased  the  reporters  from  their  subpoenas. 

DISCUSSION 

[1,2]  This  case,  at  its  beginning, 
presented  an  interesting  and  important  is¬ 
sue:  under  what  circumstances  may  civil 
judicial  proceedings  be  closed  to  the  public 
and  the  press?  Unfortunately,  the  newspa¬ 
pers  did  not  prevail  in  their  efforts  to  halt 
the  proceedings;  this  court  denied  their 
motions  to  stay  the  proceedings  pending 
the  expedited  appeal.  The  newspapers  ar¬ 
gue  that  we  should  address  whether  a  con¬ 
stitutional  right  of  access  to  civil  proceed¬ 
ings  exists.  To  do  so,  however,  would  con¬ 
stitute  an  advisory  opinion.  The  hearing 
that  is  the  subject  of  this  case  terminated 
almost  two  years  ago.  Although  the  news¬ 
papers  have  an  interest  in  the  constitution¬ 
al  question,  perhaps  for  future  cases,  no 


[3]  When  addressing  mootness,  we  de¬ 
termine  whether  judicial  activity  remains 
necessary.  Warth  v.  Seldin,  422  U.S.  490, 
499,  95  S.Ct  2197,  2205,  45  L.Ed.2d  343  n. 
10  (1975).  “A  case  becomes  moot,  and 
therefore,  nonjusticiable,  as  involving  a 
case  or  controversy,  ‘when  the  issues 
presented  are  no  longer  “live”  or  the  par¬ 
ties  lack  a  legally  cognizable  interest  in  the 
outcome.’  ”  B  &  B  Chemical  Co.  v.  Unit¬ 
ed  States  E.P.A.,  806  F.2d  987,  989  (11th 
Cir.1986)  (quoting  United  States  v.  Ger- 
aghty,  445  U.S.  388,  396,  100  S.Ct.  1202, 
1208,  63  L.Ed.2d  479  (1980)). 

[4]  Three  exceptions  to  the  mootness 
doctrine  exist:  (1)  the  issues  are  capable  of 
repetition,  yet  evading  review;  (2)  an  appel¬ 
lant  has  taken  all  steps  necessary  to  per¬ 
fect  the  appeal  and  to  preserve  the  status 
quo;  and  (3)  the  trial  court’s  order  will 
have  possible  collateral  legal  consequences. 
B  &  B  Chemical  Co.,  806  F.2d  at  990. 

The  newspapers  argue  that  this  case 
falls  within  the  “capable  of  repetition  yet 
evading  review”  mootness  exception.  They 
argue  that  a  case  is  not  moot  if  this  court 
can  grant  relief  that  affects  the  interested 
parties.  Airline  Pilots  Association  v. 
U.A.L.  Corp.,  897  F.2d  1394  (7th  Cir.1990); 
Wilson  v.  U.S.  Department  of  Interior, 
799  F.2d  591  (9th  Cir.1986).  Thus,  they 
assert  that  we  should  order  the  release  of 
all  the  judicial  documents  related  to  the 
contempt  hearing  and  the  unreleased  tran¬ 
script  pages.  In  their  view,  these  doc¬ 
uments  are  essential  so  that  the  public  can 
understand  what  happened  to  Wakefield. 


*•  It  is  also  noteworthy  that  the  newspapers  have 
changed  their  claims  as  the  case  has  progressed. 
They  first  sought  access  on  constitutional  and 
common  law  grounds,  then  they  sought  access 
to  protect  their  reporters  from  compelled  testi¬ 
mony.  Finally,  with  full  knowledge  that  the 
hearings  had  been  completed,  the  newspapers 
never  sought  the  hearing  transcripts  until 
prompted  to  do  so  by  this  court.  Now,  with  all 
but  eleven  pages  of  the  hearing  transcript,  the 


newspapers  seek  the  eleven  pages  on  constitu¬ 
tional  and  common  law  grounds.  Many  of  the 
theories  presented  to  this  court  were  never 
presented  to  the  district  court.  Parties  may 
make  alternative  claims,  may  change  claims, 
may  sometimes  file  inconsistent  claims,  but  par¬ 
ties  may  not  do  so  in  the  appellate  court.  This 
court  reviews  the  case  tried  in  the  district  court; 
it  does  not  try  ever-changing  theories  parties 
fashion  during  the  appellate  process. 
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[5}  The  newspapers  do  not  meet  the 
exceptions’  two  conditions  in  order  for  the 
capable  of  repetition,  yet  evading  review 
exception  to  apply:  (1)  the  challenged  ac¬ 
tion  must  be  of  too  short  a  duration  to  be 
fully  litigated  prior  to  its  cessation,  and  (2) 
a  reasonable  expectation  must  exist  that 
the  same  complaining  party  will  be  subject 
to  the  same  action  again.  Weinstein  v. 
Bradford,  423  U.S.  147,  149,  96  S.Ct  347, 
348,  46  L.Ed.2d  350  (1975). 

As  an  example  of  the  action’s  short  dura¬ 
tion,  the  newspapers  assert  that  they  acted 
promptly  by  filing  during  the  contempt  pro¬ 
ceeding’s  adjournment  a  motion  for  a  stay 
pending  the  appeal  of  the  district  court’s 
closure.  The  record  refutes  this  assertion. 
The  underlying  case  has  been  in  the  federal 
court  system  since  November  29,  1982. 
Even  prior  to  the  1986  closure,  the  Times 
reported  on  the  Wakefield  case,  but  not 
until  1988,  did  Times  seek  to  intervene. 
Additionally,  the  newspapers  did  not  appeal 
the  closure  order  until  the  contempt  hear¬ 
ing  had  been  adjourned  for  a  continuance. 
These  facts  refute  the  newspapers’  asser¬ 
tions  of  the  action’s  short  duration. 

Likewise,  the  newspapers  cannot  satisfy 
the  second  condition.  In  addressing  the 
second  condition,  the  newspapers  argue 
that  if  this  court  does  not  offer  judicial 
guidance,  a  “reasonable  expectation”  exists 
that  this  controversy  will  occur  again. 
They  specifically  state  that  they  “continue 
to  expect  and  suspect  that  secret  church 
proceedings  are  being  or  will  be  held,”  and 
suspect  that  the  Church  will  bring  con¬ 
tempt  proceedings  against  the  other  plain¬ 
tiffs.  The  record  does  not  support  these 
suspicions. 

[6]  This  case  involves  unique  circum¬ 
stances  which  are  not  easily  repeated. 
Wakefield’s  constant  disregard  and  misuse 
of  the  judicial  process  mandated  partial 
closure.  Since  Wakefield’s  contempt  hear¬ 
ing  concluded,  the  Church  has  not  institut¬ 
ed  nor  has  the  district  court  conducted  any 


additional  contempt  hearings,  show  cau^ 
hearings,  or  in  camera  proceedings.  Fu*." 
thermore,  nothing  indicates  that  the. 
Church  contemplates  these  actions.  At 2 
though  the  newspapers’  suspicions  that  se¬ 
cret  church  and  contempt  proceedings  will/ 
occur  constitute  a  theoretical  possibility,  a 
mere  hypothesis  or  theoretical  possibility 
insufficient  to  satisfy  the  test  stated  in 
Weinstein.  Morgan  v.  Roberts,  702  F.2d 
945,  947  (11th  Cir.1983).  Thus,  no  “reason- 
able  expectation”  exists  that  this  controver- 
sy  will  occur  again.2 

The  newspapers’  interest  in  the  impor¬ 
tant  constitutional  issue  which  was  once 
alive  in  this  case  is  understandable. 
Nevertheless,  we  must  wait  for  another 
case  with  a  current  controversy,  and  with  a 
well-developed  record  to  address  the  issue. 
The  fact  that  much  of  the  delay  in  this  case 
is  attributable  to  a  busy  and  overburdened 
federal  district  court  is  unfortunate. 

Because  the  newspapers  cannot  satisfy- 
the  capable  of  repetition,  yet  evading  re¬ 
view  requirements,  this  case  is  moot.  Ac¬ 
cordingly,  this  case  is  dismissed.3 

DISMISSED. 

(o  f  KEY  HUM 8E«  SYSTEM) 

\«  r  V 


UNITED  STATES  of  America, 
Plaintiff-Appellee, 

v. 

Donna  EPPERSON, 
Defendant-Appellant. 

No.  90-3344. 

United.  States  Court  of  Appeals, 
Eleventh  Circuit 

Aug.  14,  1991. 

Rochelle  Reback,  Tampa,  Fla.,  for  defen¬ 
dant-appellant 


2.  As  earlier  noted,  the  hearings  were  not  halted  3.  We  express  no  opinion  on  whether  the  re- 
because  the  newspapers  did  not  prevail  on  their  maining  eleven  pages  of  the  transcripts  may 

motions  for  stay  pending  appeal.  We  must  as-  properly  be  sought  in  another  federal  lawsuit, 

sume  that  in  the  proper  cases  stays  will  be 
granted. 
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THE  CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA, 
MARY  SUE  HUBBARD,  L.  RON  HUBBARD, 

JOSEPH  PETER  LISA,  HILTON  WOLFE  and 
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Appeal  from  the  United  statee  District  Court 
for  the  Middle  District  of  Florida 

(September  17,  1991) 

Before  TJOFLAT,  Chief  Judge,  JOHNSON  and  EDMONDSON,  circuit  Judges. 


PER  CURIAM: 


Appellant  McLean  appeals  the  district  court**  order  permanently 
enjoining  her  from  disclosing  any  information  about  her  lawault  against 


m  Churcii  if  Scientology  (Church)  and  the  raaulUng  Settlement 
Agreement  entered  Into  between  MoLaan  and  the  Church.  Wa  affirm.1 

I 

McLean  and  har  aon  auad  tha  Church  In  1961.  In  August  1918 
McLaan  and  tha  Church  antarad  into  a  court-euperviaed  Settlement 
Agraamant  requiring  tha  Church  to  pay  an  undiadoaad  aum  to  McLaan 
and  requiring  McLaan  to  turn  ovar  to  tha  Church  any  documants  relating 
to  tha  litigation  and  prohibiting  McLaan  from,  among  othar  thing*, 
dlscuaaing  with  anyona,  other  than  tmmadlato  family  member#,  tha 
circumstance*  surrounding  the  litigation  or  dlao.uaffiing  _a(W  lastual. 
evidence  that  might  have  supported  the  litigation.  In  March  1988  tha 
Church  moved  for  a  preliminary  and  a  permanent  Injunction,  claiming 


1  Tha  outcome  of  thta  decision  wa#  delayed  pending  final  resolution 

of  the  Issue*  In  v.  Church  of  Sciantotoy.  — - IJlra, 111 no 

Cl r,  1991)  (finding  moot  tha  motion  filod  by  local  ureh 

acc.ee  to  the  Segment  Agr.am.nt  enters  into  among  theChurrttsnd 

various  plaintiffs  ).  Qaoauaa  the  hai  00  mpact 

tha  marlts  of  this  caso,  wa  naad  discuss  it  no  further. 


2 


that  McLean  ««  violating  tha  terme  of  «ha  Settlement  Agreement  and 

that  aha  ahould  ba  enjoined  from  further  violations.* 

Tha  district  court  referred  tha  matter  to  a  magistrate  |udga.  Tha 
magiatrat.  Judge  admltUd  Into  avldanca  affidavit,  aubmlttad  by  tha 
Church,  indicating  that  McLaan  had  violated  tha  term,  ol  the  aattiamant 
agraamant  Tha  magiatrat.  judga  also  heard  teetlmony  from  McLaan, 
who  was  given  a  full  opportunity  to  rebut  tha  matter,  contained  In  tha 
affidavit  Attar  considering  tha  mattar,  tha  magiatrat.  Judga  Iwued  a 
Report  and  Recommendation  concluding  that  McLaan  violated  the 
Agraamant  The  district  court  accepted  tha  Report  arid  Recommendation 
and  entered  agalnatAicUan  a  preliminary  and  a  .permanent  .injunction 
that  enjoined  her  from  further  dlactosing  tha  eubetance  of  her  complaint 
and  claim  against  tha  Church,  alleged  wrong#  committed  by  the  Church 
and  the  eubetance  of  document*  that  were  returned  to  the  Church  under 
the  Settlement  Agreement  This  appeal  followed. 


J  Because  the  record  in  this  caee  i#  under  seal,  our  outline  of  th« 
underlying  facta  of  this  appeal  will  be  cursory. 

3 


also  show  that  the  procedure*  followed  reeutted  In  prejudice,  i.s.,  that 
tht  lack  of  nodes  caussd  [Melssn]  to  withhold  csrtain  proof  which  would 

I 

show  [herj  entitlement  to  rsUsf  on  tho  merit*.'  W-I  fit  Garda  v.-Imtth, 
S9Q  f.  2d  132T,  1321  (11th  Clr.  1982).  After  reviewing  tho  rscorf,  wo  1 

I 

conclude  that  McLean  haa  not  been  prejudiced. 

At  the  preliminary-injunction  hearing,  McLean  testified  among  other 

| 

things  that  shs  had  reacquired  csrtain  documents  turned  over  to  the 
Church  and  that  shs  was  using  these  documents  to  "counsel*  Church 
members.  She  testified  further  thst  she  hid  discussed  certain  aspects 
of  her  suit  against  tha  Church  with  parsons  who  wars  not  members  of 
her  Immediate  Jamlly.  If  we  view  this  testimony  In  the  light  most 
favorable  to  McLean  and  if  we  assume  that  any  evidence  the  might  have  i 
presented  at  a  later  hearing  on  the  merits  would  hava  fully  corroborate 
her  testimony,  we  would  etIU  find  that  she  violated  the  terms  of  thSi 
Settlement  Agreement  So,  because  McLean  in  affect  conceded  thst  ehei 
was  violating  the  terms  of  the  Settlement  Agreement  we  conclude  that 
she  was  not  prejudiced  by  being  denied  nodes  of  the  consolidation  of 
her  preliminary  8nd  permanent  injunction  hearings. 


9 


II 


McLean  claim*  that  the  permanent  injunction  against  her  further 
disclosures  should  be  reversed  because  the  district  court  failed  to  give 
her  proper  notice  that  it  consolidated  the  preliminary-  and  permanent- 
injunction  hearings.  We  disagree.  Although  "It  ia  generally  Inapproprlata 
for  a  federal  court  at  the  preliminary-injunction  stage  to  give  a  final 
Judgment  on  the  merits,"  University  of  Texas  v.  Csmenlschr  101  S,  Ct. 
1830, 1834  (1981)  (citations  omitted),  Rule  89(a)(2)  of  tho  Federal  Rules 
of  Civil  Procedure  allows  consolidation  of  the  prQllminary-InJunctJon 
hearing  and  the  hearing  on  the  merits  of  the  permanent  Injunotion.  Fed. 
R.  Civ.  P.  85(a)(2).  Before  preliminary*  and  permanent-injunction 
hearings  can  be  consolidated,  though,  parties  must  have  notice  of 
consolidation,  ]$.;  EHUPy  8  Co.  v.  Generbc  Drug  Sales.  Ino..  460  F.2d 
1086, 1106  (5th  Clr.  1972),*  The  district  court's  failure,  however,  to  give 
notice  "is  not  a  sufficient  baele  for  appellate  reversal;  [McLean]  must 

3  This  court  adopted  as  precedent  all  decisions  of  the  former  Fifth 
Circuit  Court  of  Appeals  decided  prior  to  October  1,  1961.  Bonner  v. 
City  Of  Pritchard.  601  F.2d  1206  (11th  Clr.  1961). 


4 


McLean  also  argues  on  appeal  that  tha  district  court  arrtd  In 
holding  that  raaoquiaftlon  and  diacloauro  of  raacqulrad  documentary 
tvidanoa  violated  tha  Settlement  Agreement  We  find  this  argument  to 
be  completely  without  merit  If  the  district  court  had  held  that 
reeoqultftlon  alone  violated  the  Settlement  Agreement  we  might  be 
influenced*  The  district  court,  however,  held  that  reaequlaitlon  and  than 
disclosure  violated  the  Settlement  Agreement  We  agree. 

Ill 

For  the  foregoing  reasons,  we  AFFIRM  the  district  court's  order  of 
preliminary  and-permanent  Injunctive  relief  to  the  Church. .  ..  . 
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Construction.  Nor  has  plaintiff  shown  that 
the  mere  fact  that  police  and  administrative 
investigations  were  conducted  is  evidence 
of  an  illegal  search. 


yer  from  entering  into'  agreement  that  re¬ 
stricts  right  to  practice.  ‘  ‘  ' 

Motion  denied.  :*  - 


This  complaint  is  groundless  and  summa¬ 
ry  judgment  is  granted  as  to  this  issue. 

Since  no  federal  question  jurisdiction  re¬ 
mains,  the  court  declines  to  exercise  pen¬ 
dent  jurisdiction  over  plaintiffs  state  law- 
claims  of  defamation  and  invasion  of  priva¬ 
cy.  United  Mine  Workers  v.  Gibbs,  383 
U.S.  715,  726,  86  S.Ct  1130,  1130,  16 
L.Ed.2d  218  (1966). 


Phyllis  Wilson  HOFFMAN,  Plaintiff, 
and 

Equal  Employment  Opportunity  Com¬ 
mission,  Plain  tiff-Intervenor, 

n  ■■■ 

UNITED  TELECOMMUNICATIONS,  ' 
INC.,  et  at.  Defendants. 

Civ.  A.  No-  76-223-C2. 

United  States  District  Court, 

D.  Kansas. 

June  21,  1988. 

Equal  Employment  Opportunity  Com¬ 
mission  brought  motion  to  have  court  de¬ 
clare  that  employment  discrimination  set¬ 
tlement  agreement  between  former  em¬ 
ployee  and  employer  prohibiting  employee 
or  her  attorney  from  any  further  partic¬ 
ipation  in  case  brought  by  EEOC,  except 
that  employee  could  testify  pursuant  to 
subpoena,  was  unenforceable  as  against 
public  policy.  The  District  Court,  Saffels, 
J.,  held  that:  (1)  settlement  was  not  unen¬ 
forceable  as  against  public  policy;  (2)  claim 
that  settlement  was  unenforceable  for  vio¬ 
lating  Title  VII's  antiretaliation  provision 
was  not  ripe  for  adjudication;  and  (3)  set¬ 
tlement  did  not  violate  rule  prohibiting  law- 


1.  Compromise  and  Settlement  *=&  '  ‘  i 

Settlement  of  former  employee’s  em¬ 
ployment  discrimination  suit  prohibiting 
employee  or  her  legal  counsel  ’  from  any 
further  participation  in  case  brought  by 
Equal  Employment  Opportunity  Commis¬ 
sion,  except  that  employee  could  testify 
pursuant  to  subpoena,  was  not  unenforcea¬ 
ble  as  against  public  policy;  employee  ap¬ 
parently  testified-  concerning  everything 
she  knew  relevant  to  case  and  there  were 
no  allegations  that  she  failed  to  cooperate 
fully  at  least  until  settlement  was  consum¬ 
mated,  and  employee’s  interest  in  recover¬ 
ing  monetary  compensation  in  private  set¬ 
tlement  of  employment  discrimination  suit 
that  had  been  pending  12  years  outweighed 
any  harm  to  public  policy  that  encourages 
cooperation  in  investigation  of  subject  em¬ 
ployer.  Civil  Rights  Act  of  1964,  §  701  et 
seq.,  42  U.S.C.A.  §  2000e  et  seq. 

2.  Federal  Courts  e»l£10 

Equal  Employment  Opportunity  Com¬ 
mission’s  claim,  that  employment  discrimi¬ 
nation  settlement  prohibiting  employee  or' 
her  legal  counsel  from  any  further  partic¬ 
ipation  in  case  brought  by  Commission,  ex¬ 
cept  that  employee  could  testify  pursuant 
to  subpoena,. was  unenforceable  on  ground, 
that  it  violated  Title  VII’s  antiretaliation- 
provision  was  not  ripe  for  adjudication;, 
employer  had  done  nothing  in  retaliation  of 
any  act  by  employee.  Civil  Rights  Act  of 
1964,  §  701  et  seq.,  42  U.S.C.A.  §  200Ge  et 
seq. 

3.  Attorney  and  Client  *»32(7). 

Portion  of-  employment  discrimination 
settlement  agreement  prohibiting  former 
employee’s  attorney  from  further  partic¬ 
ipation  in  case  brought  by  Equal  Employ¬ 
ment  Opportunity  Commission  did  not  vio¬ 
late  Code  of  Professional  Responsibility 
Disciplinary  Rules  prohibition  agamst  law¬ 
yer  entering  into  agreement  that  restricts 
right  to  practice;  counsel  did  not  restrict 
any  right  to  practice  law  since  all  potential 
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plaintiffs,  in  lawsuit  were  represented  by 
Equal  Employment  Opportunity  Commis¬ 
sion  by  Commission’s  own  choice,  and 
therefore  there  would  be  no  opportunity 
for  counsel  to  advocate  interests  of  any 
other  person.  ABA  Code  of  Prof.Resp., 
DR  2-108. 


Edward  M.  Boddington,  Jr.,  Boddington 
&  Brown,  Kansas  City,  Kan.,  Gerald  S. 
Hartman,  George  M.  MacDonald/ Gregory 
W.  Homer,  Vedder,  Price,  Kaufman, 
Kammholz  &  Day,  Washington,  D.C.,  John 
J.  Cassidy,  Jr.,  James  S.  Petrie,  Michael  G. 
Cleveland,  Vedder,  Price,  Kaufman  & 
Kammholz,  Chicago,  III.,  for  defendants. 

Richard  J.  Croker/Megan  Yearout,  West- 
wood,  Kan.,  for  United  Telecommunica¬ 
tions,  Inc. 

James  R.  Neely,  Jr.,  Reg.  Atty.,  Gret- 
chen  D.  Huston,  Supervisory  Trial  Atty., 
Robert  G.  Johnson,  Sr.  Trial  Atty.,  Thomas 
J.  Borek,  Leslie  V.  Freeman,  Trial  Atty., 
E.E.O.C.,  St  Louis  Dist  Office,  St  Louis, 
Mo.,  for  Intervenors  E.E.O.C. 

MEMORANDUM  AND  ORDER 

SAFFELS,  District  Judge. 

The  original  plaintiff  in  this  employment 
discrimination  case,  which  happens  to  be 
the  oldest  lawsuit  on  this  judge’s  docket 
and  in  fact  predates  this  judge’s  appoint¬ 
ment  in  1979,  settled  her  claim  against 
defendants  in  full  in  late  1987.  On  October 
19,  1987,  the  court  signed  off  on  a  stipula¬ 
tion  of  dismissal  by  plaintiff  and  all  defend¬ 
ants.  By  agreement  of  the  parties,  the 
terms  of  this  settlement  were  kept  confi¬ 
dential.  This  notwithstanding,  the  EEOC 
has  learned  that  one  of  the  provisions  of 
the  settlement  prohibited  plaintiff  or  her 
legal  counsel  from  any  further  partic¬ 
ipation  in  the  case,  except  that  plaintiff 
could  testify  pursuant  to  a  subpoena.  This 
part  of  the  settlement  was  confirmed  in  a 
letter  written  by  plaintiffs  counsel  to  the 
EEOC.  The  EEOC  has  moved  to  declare 
the  settlement  agreement  provision  unen¬ 
forceable  as  against  public  policy,  among 
other  grounds. 


Plaintiff  originally  brought  this  lawsuit 
under  Title  VII  of  the  Civil  Rights  Act  of 
1964,  42  U.S.C.  $  2000e  et  seq.,  alleging 
discrimination  against  herself  and  a  class 
of  females.  In  1984,  the  EEOC  and  plain¬ 
tiff  successfully  petitioned  the  court  to  per¬ 
mit  the  EEOC  to  assume  responsibility  of 
litigating  the  class  claims,  thereby  leaving 
plaintiff  in  the  lawsuit  solely  to  litigate  her 
own  individual  claims  of  discrimination. 
Defendants  represent  that  plaintiff  has 
been  deposed  at  great  length  on  several 
occasions  and  has  expressly  testified  con¬ 
cerning  all  known  bases  for  her  claims  of 
discrimination.  In  addition,  defendants 
contend  that  because  plaintiff  last  worked 
for  defendants  prior  to  the  filing  of  this 
lawsuit,  she  has  no  direct  knowledge  of 
defendants’  policies  or  practices  subse¬ 
quent  to  1975  and,  again,  has  testified  as  to 
her  complete  knowledge  of  events  before 
that  date.  These  arguments  by  defendant 
are  intended  to  counter  the  EEOC’s  allegar 
tion  that  plaintiffs  refusal  to  voluntarily 
participate  in  further  investigation  will  sub¬ 
stantially  hinder  its  pursuit  of  charges 
against  defendants,  and  public  policy 
should  be  invoked  to  render  void  this  part 
of  the  settlement  agreement 

The  EEOC  also  argues  that  the  provision 
barring  contact  with  the  investigation  vio¬ 
lates  Title  VII’s  prohibition  against  retalia¬ 
tion,  because  plaintiff  is  threatened  with 
being  held  to  have  violated  the  settlement 
agreement  if  she  voluntarily  cooperates 
with  the  EEOC’s  prosecution  of  this  case. 
Finally,  the  EEOC  alleges  that  the  portion 
of  the  settlement  agreement  prohibiting 
plaintiffs  attorneys  from  further  partic¬ 
ipation  in  the  lawsuit  violates  the  Code  of 
Professional  Responsibility,  Disciplinary 
Rule  £-108:  “In  connection  with  the  settle¬ 
ment  of  a  controversy  or  suit;  a  lawyer 
shall  not  enter  into  an  agreement  that  re¬ 
stricts  his  right  to  practice  law.” 

The  EEOC  has  cited  legal  authority  to 
the  effect  that  a  waiver  of  the  right  to  file 
a  charge  of  discrimination  is  void  as 
against  public  policy.  Specifically,  “an  em¬ 
ployer  and  an  employee  cannot  agree  to 
deny  to  the  EEOC  the  information  it  needs 
to  advance  [the]  public  interest  [in  prevent¬ 
ing  employment  discrimination}.”  EEOC 
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v.  Cosmair,  Inc.,  L'Oreal  Hair  Can  Div., 
821  F.2d  1086,  1090  (5th  Cir.1987).  In  the 
Cosmair  case,  the  court  noted  the  follow¬ 
ing: 

Allowing  the  filing  of  charges  to  be 
obstructed  by  enforcing  a  waiver  of  the 
right  to  file  a  charge  could  impede  EEOC 
enforcement  of  the  civil  rights  laws. 
The  EEOC  depends  on  the  filing  of 
charges  to  notify  it  of  possible  discrimi¬ 
nation.  . . .  A  charge  not  only  informs 
the  EEOC  of  discrimination  against  the 
employee  who  filed  the  charge  or  on 
whose  behalf  it  is  filed,  but  also  may 
identify  other  unlawful  company  ac¬ 
tions.  . . .  When  the  EEOC  acts  on  this 
information,  “albeit  at  the  behest  of  and 
for  the  benefit  of  specific  individuals,  it 
acts  also  to  vindicate  the  public  interest 
in  preventing  employment  discrimina¬ 
tion.” 

Id.  (citations  omitted).  It  is  clear  that  the 
Cosmair  court  intended  to  prevent  agree¬ 
ments  that  restricted  any  attempt  to  keep 
victims  of  discrimination  from  making  their 
claims  public.  To  allow  these  claims  to  be 
kept  secret  by  an  agreement  between  the 
employer  and  employee  would  create  the 
potential  for  a  company  to  continue  a  pat¬ 
tern  of  discrimination  and  successfully 
avoid  any  penalty  by  buying  out  its  victims. 
The  Fifth  Circuit’s  opinion  does  not  stand 
for  the  proposition  that  a  person  in  Phyllis 
Hoffman’s  situation  cannot  agree  to  volun¬ 
tarily  cease  cooperation  with  the  EEOC* 
In  Cosmair,  the  policy  against  denying  “in¬ 
formation”  to  the  EEOC  meant  that  a  vic¬ 
tim  of  discrimination  should  not  be  discoun 
aged  to  file  a  charge,  with  the  charge  being 
the  “information”  the  EEOC  is  after.  In 
the  present  case,  a  charge  was  filed  and 
the  EEOC  has  pursued  it  for  over  a  decade; 
Plaintiff  has  apparently  testified  concern¬ 
ing  everything  she  knows  relevant  to  this 
case,  and  there  is  no  allegation  that  she  has 
failed  to  cooperate  fully  in  the  EEOC  inves¬ 
tigation,  at  least  until  the  settlement  was 
consummated.  The  public  policy  against 
denying  the  EEOC  information  concerning 
employment  discrimination  is  simply  not 
being  violated  in  this  instance. 

[1]  As  the  Cosmair  court  noted,  a 
promise  such  as  was  made  by  plaintiff  in 


the  settlement  agreement  is  unenforceable 
if  the  interest  in  its  enforcement  is  out 
weighed  under  the  circumstances  by  a  pub¬ 
lic  policy  harmed  by  enforcement  of  the 
agreement  Id.  The  court  finds  that  plain- 
tiffs  interest  in  recovering  monetary  cons 
pensation  in  a  private  settlement'  of  ah 
employment  discrimination  lawsuit  that  has 
been  pending  twelve  years  outweighs,  un¬ 
der  the  circumstances  of  this  case,  any 
harm  to  the  public  policy  that  encourages 
cooperation  in  an  investigation  of  the  sub¬ 
ject  employer.  Not  the  least  justification 
of  this  holding  is  plaintiffs  availability  to 
testify  completely  and  truthfully  upon  be¬ 
ing  subpoenaed  by  the  EEOC.  See  EEOC 
v.  United  States  Steel  Corp.,  671  F.Supp. 
351,  358  (W.D.Pa.1987).  (finding  invalid  a 
release  of  claims  that  completely  prohibited 
a  victim  of  discrimination  from  assisting  in 
the  prosecution  of  a  claim). 

[2)  The  court  does  not  find  the  EEOC’s 

remaining  arguments  persuasive.  The  is^ 
sue  of  whether  the  settlement  violates  Title- 
VII’s  anti-retaliation  provision  is  not  ripe, 
because  defendants  have  done  nothing  in 
retaliation  of  any  act  by  plaintiff.  Morev- 
er,  in  the  Cosmair  and  United  States  Steel 
cases  cited  by  the  EEOC,  agreements 
signed  by  potential  victims  of  discrimina¬ 
tion  included  forfeitures  of  certain  employ¬ 
ment  benefits  to  which  the  employees  wore 
legally  entitled,  in  the  event  the  employees 
pursued  a  charge  against  the  subject  em¬ 
ployer.  In  the  present  case,  plaintiff  is  not 
legally  entitled  to  have  defendants  pay  an 
amount  of  money  in  settlement  of  her 
claims.  , 

[3]  Finally,  the  facts  simply  do  not 
present  the  possibility  of  an  ethical  viola¬ 
tion.  In  agreeing  not  to  participate  in  this 
litigation,  plaintiffs  counsel  is  in  no  way. 
restricting  any  right  to  practice  law.  Alt 
potential  plaintiffs  in  this  lawsuit  are  repre¬ 
sented  by  the  EEOC,  by  the  EEOC’s  own 
choice.  There  will  be  no  opportunity  for 
plaintiffs  counsel  to  advocate  the  interests 
of  any  other  person.-  This  argument  ia 
without  merit 

As  a  final  comment  the  court  certainly 
does  not  intend  to  encourage  settlements 
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such  as  the  one  in  this  case.  Today’s  deci¬ 
sion  rests  solely  on  the  peculiar  facts  of 
this  lawsuit,  and  even  a  slightly  different 
factual  situation  could  greatly  affect  the 
court's  disposition  on  the  merits.  Simply 
put,  under  the  circumstances  of  this  case,  a 
settlement  agreement  limiting  the  plain¬ 
tiffs  cooperation  in  culminating  the  twelve- 
year-old  investigation  is  not  void  as  against 
public  policy. 

IT  IS  BY  THE  COURT  THEREFORE 
ORDERED  that  plaintiff-intervenor's  mo¬ 
tion  to  declare  settlement  agreement  provi¬ 
sions  unenforceable  be  denied. 


u  |nrnw5isni5S> 

V-  5  yNMMMMr 


1.  Internal  Revenue  ♦=4482 

Taxpayers’  filing  of  suit  to  enjoin  IRS 
from  collecting  frivolous  return  penalty 
was  not  relevant  to  determining  whether 
IRS  had  subsequently  unlawfully  disclosed 
return  information  to  employer  of  one  of 
taxpayers;  notwithstanding  prior  in-court 
exposure  of  return  information,  propriety 
of  disclosure  would  be  judged  strictly  as  to 
whether  it  fit  within  one  of  statutory 
grounds  for  disclosure.  26  U.S.CJL 
§  6103. 

2.  Internal  Revenue  «=4482 

In  order  to  recover  statutory  damages 
for  unlawful  disclosure  of  return  informa¬ 
tion,  taxpayers  were  only  required  to  prove 
simple  negligence,  not  that  IRS  acted  with 
intent  or  wilfulness;  wilful  disclosure  or 
disclosure  that  was  result  of  gross  negli¬ 
gence  would  give  rise  to  punitive  damage 
award.  26  U.S.CJL  $  7431(aXl). 


Erie  E.  &  Peggy  K. 
CHANDLER,  Plaintiffs, 

v. 

UNITED  STATES  of  America, 
Defendant. 

No.  86-C-1105S. 

United  States  District  Court, 
D.  Utah,  C.D. 

June  6,  1988. 


Taxpayers  sued  Government  for  dam¬ 
ages  claiming  that  Internal  Revenue  Ser¬ 
vice  had  negligently  made  unlawful  disclo¬ 
sure  of  taxpayers’ return  information.  The 
District  Court,  Sam,  J.,  held  that  (1)  prior 
in-court  exposure  of  taxpayers’  return  in¬ 
formation  was  not  relevant  in  deciding 
whether  subsequent  IRS  disclosure  was  un¬ 
lawful,  and  (2)  evidence  supported  finding 
that  IRS  was  negligent  in  not  locating  tax¬ 
payers’  account  after  receiving  taxpayers’ 
payment  check  supporting  award  of  $1,0G0 
in  damages  for  unlawful  disclosure  of  re¬ 
turn  information. 

Ordered  accordingly. 


3.  Internal  Revenue  ♦=4482 

IRS  employees’  failure  to  make  reason¬ 
able  effort  to  locate  taxpayers’  account, 
after  receipt  of  taxpayers'  check  which  did 
not  contain  TIN  and  failure  to  attempt 
notification  of  taxpayers  to  aid  in  locating 
account  constituted  negligence  which  sup¬ 
ported  award  of  $1,000  in  damages  for  one 
act  of  unauthorized  disclosure  of  -  return 
information  when  IRS  subsequently  issued 
notice  of  levy  to  one  taxpayer’s  employer. 
26  U.S.CJL  §  7431(cXl). 


Eric  E.  Chandler  and  Peggy  K.  Chandler, 
Centerville,  Utah,  pro  se. 

Brent  D.  Ward,  U.S.  A  tty.,  Glen  R.  Daw¬ 
son,  Asst  U.S.  Atty.,  Salt  Lake  City,  Utah, 
Michael  J.  Salem,  Trial  Atty.,  Tax  Div., 
U.S.  Dept  of  Justice,  Washington,  D.C., 
for  defendant 

RULING 

SAM,  District  Judge. 

This  action  is  before  the  court  for  final 
judgment  following  trial  without  jury. 
Plaintiffs  Eric  and  Peggy  Chandler,  ap¬ 
pearing  pro  se,  sue  for  damages  claiming 
the  Internal  Revenue  Service  (IRS)  negli¬ 
gently  made  an  unlawful  disclosure  of  the 
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STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd.,  Suite  2000,  Hollywood,  California  90028. 

On  March  1,  1993,  I  served  the  foregoing  document  PLAINTIFF'S 
REPLY  TO  DEFENDANT'S  OPPOSITION  TO  ORDER  TO  SHOW  CAUSE  WHY  GERALD 
ARMSTRONG  SHALL  NOT  BE  HELD  IN  CONTEMPT  OF  COURT  on  interested 
parties  described  as  in  this  action, 

[  ]  by  placing  the  true  copies  thereof  in  sealed  envelopes  as 
stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy  thereof  in 
sealed  envelopes  addressed  as  follows: 

Ford  Greene,  Esq.  BY  MAIL  AND  FAX 

HUB  LAW  OFFICES 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  California  94960-1049 

[X]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los  Angeles, 
California.  The  envelope  was  mailed  with  postage 
thereon  fully  prepaid. 

[X]  As  follows:  I  am  "readily  familiar"  with  the  firm's 
practice  of  collection  and  processing  correspondece 
for  mailing.  Under  that  practice  it  would  be 
deposited  with  U.S.  postal  service  on  that  same  day 
with  postage  thereon  fully  prepaid  at  Los  Angeles, 
California  in  the  ordinary  course  of  business.  I  am 
aware  that  on  motion  of  party  served,  service  is 
presumed  invalid  if  postal  cancellation  date  or 
postage  meter  date  is  more  than  one  day  after  date  of 
deposit  for  mailing  in  affidavit. 
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Executed  on  March  1.  1993.  at  Los  Angeles,  California. 

[  ] * *  ** (BY  PERSONAL  SERVICE)  I  delivered  such  envelope  by 
hand  to  the  offices  of  the  addressee. 

Executed  on  _ ,  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of  the  State 
of  California  that  the  above  is  true  and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the  office  of 
a  member  of  the  bar  of  this  court  at  whose  direction  the 
service  was  made. 


Type  or  Print  Name 


Signature 


*  (By  Mail,  signature  must  be  of  person  depositing  envelope 
in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of  messenger) 
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STATE  OF  CALIFORNIA  ) 

)  SS. 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd.,  Suite  2000,  Hollywood,  California  90028. 

On  March  1,  1993,  I  served  the  foregoing  document  PLAINTIFF'S 
REPLY  TO  DEFENDANT'S  OPPOSITION  TO  ORDER  TO  SHOW  CAUSE  WHY  GERALD 
ARMSTRONG  SHALL  NOT  BE  HELD  IN  CONTEMPT  OF  COURT  on  interested 
parties  described  as  in  this  action, 

[  ]  by  placing  the  true  copies  thereof  in  sealed  envelopes  as 
stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy  thereof  in 
sealed  envelopes  addressed  as  follows: 

Ford  Greene,  Esq.  BY  FAX  AND  HAND 

HUB  LAW  OFFICES 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  California  94960-1049 

[  ]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los  Angeles, 
California.  The  envelope  was  mailed  with  postage 
thereon  fully  prepaid. 

[  ]  As  follows:  I  am  "readily  familiar"  with  the  firm's 
practice  of  collection  and  processing  correspondece 
for  mailing.  Under  that  practice  it  would  be 
deposited  with  U.S.  postal  service  on  that  same  day 
with  postage  thereon  fully  prepaid  at  Los  Angeles, 
California  in  the  ordinary  course  of  business.  I  am 
aware  that  on  motion  of  party  served,  service  is 
presumed  invalid  if  postal  cancellation  date  or 
postage  meter  date  is  more  than  one  day  after  date  of 
deposit  for  mailing  in  affidavit. 
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Executed  on  _  at  Los  Angeles,  California. 

[X] * *  ** (BY  PERSONAL  SERVICE)  I  delivered  such  envelope  by 
hand  to  the  offices  of  the  addressee. 

Executed  on  March  1.  1993.  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of  the  State 
of  California  that  the  above  is  true  and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the  office  of 
a  member  of  the  bar  of  this  court  at  whose  direction  the 
service  was  made. 


Type  or  Print  Name 


Signature 


*  (By  Mail,  signature  must  be  of  person  depositing  envelope 
in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of  messenger) 
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STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd.,  Suite  2000,  Hollywood,  California  90028. 

On  March  1,  1993,  I  served  the  foregoing  document  PLAINTIFF'S 
REPLY  TO  DEFENDANT'S  OPPOSITION  TO  ORDER  TO  SHOW  CAUSE  WHY  GERALD 
ARMSTRONG  SHALL  NOT  BE  HELD  IN  CONTEMPT  OF  COURT  on  interested 
parties  described  as  in  this  action, 

[  ]  by  placing  the  true  copies  thereof  in  sealed  envelopes  as 
stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy  thereof  in 
sealed  envelopes  addressed  as  follows: 

PAUL  MORANTZ 
P.O.  Box  511 

Pacific  Palisades,  CA  90272 
[X]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los  Angeles, 
California.  The  envelope  was  mailed  with  postage 
thereon  fully  prepaid. 

[X]  As  follows:  I  am  "readily  familiar"  with  the  firm's 
practice  of  collection  and  processing  correspondece 
for  mailing.  Under  that  practice  it  would  be 
deposited  with  U.S.  postal  service  on  that  same  day 
with  postage  thereon  fully  prepaid  at  Los  Angeles, 
California  in  the  ordinary  course  of  business. _  I  am 
aware  that  on  motion  of  party  served,  service  is 
presumed  invalid  if  postal  cancellation  date  or 
postage  meter  date  is  more  than  one  day  after  date  of 
deposit  for  mailing  in  affidavit. 

Executed  on  March  1.  1993.  at  Los  Angeles,  California. 
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[  ] * *  ** (BY  PERSONAL  SERVICE)  I  delivered  such  envelope  by 
hand  to  the  offices  of  the  addressee. 

Executed  on  _ :,  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of  the  State 
of  California  that  the  above  is  true  and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the  office  of 
a  member  of  the  bar  of  this  court  at  whose  direction  the 
service  was  made. 


Type  or  Print  Name 


Signature 


*  (By  Mail,  signature  must  be  of  person  depositing  envelope 
in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of  messenger) 
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of  the  state  of  Alabama,  we  risk  this  criti¬ 
cal  move  with  an  awareness  of  the  possi¬ 
ble  consequences  involved.” 

Mr.  Chief  Justice  WARREN,  whom 
Mr.  Justice  BRENNAN  and  Mr.  Justice 
FORTAS  join,  dissenting. 

Petitioners  in  this  case  contend  that 
they  were  convicted  under  an  ordinance 
that  is  unconstitutional  on  its  face  be¬ 
cause  it  submits  their  First  and  Four¬ 
teenth  Amendment  rights  to  free  speech 
and  peaceful  assembly  to  the  unfettered 
discretion  of  local  officials.  They  fur¬ 
ther  contend  that  the  ordinance  was  un¬ 
constitutionally  applied  to  them  because 
the  local  officials  used  their  discretion  to 
prohibit  peaceful  demonstrations  by  a 
group  whose  political  viewpoint  the  offi¬ 
cials  opposed.  The  Court  does  not  dis¬ 
pute  these  contentions,  but  holds  that 
petitioners  may  nonetheless  be  convicted 
and  sent  to  jail  because  the  patently  un¬ 
constitutional  ordinance  was  copied  into 
an  injunction — issued  ex  parte  without 
prior  notice  or  hearing  on  the  request  of 
the  Commissioner  of  Public  Safety — for¬ 
bidding  all  persons  having  notice  of  the 
injunction  to  violate  the  ordinance  with¬ 
out  any  limitation  of  time.  I  dissent  be¬ 
cause  I  do  not  believe  that  the  fundamen¬ 
tal  protections  of  the  Constitution  were 
meant  to  be  so  easily  evaded,  or  that  “the 
civilizing  hand  of  law”  would  be  ham- 
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pered  in  the  slightest  by  enforcing  the 
First  Amendment  in  this  case. 

The  salient  facts  can  be  stated  very 
briefly.  Petitioners  are  Negro  ministers 
who  sought  to  express  their  concern  about 
racial  discrimination  in  Birmingham, 
Alabama,  by  holding  peaceful  protest 
demonstrations  in  that 
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city  on  Good  Fri¬ 
day  and  Easter  Sunday  1963.  For  obvi¬ 
ous  reasons,  it  was  important  for  the 
significance  of  the  demonstrations  that 
they  be  held  on  those  particular  dates.  A 
representative  of  petitioners’  organiza¬ 
tion  went  to  the  City  Hall  and  asked  “to 
see  the  person  or  persons  in  charge  to 
issue  permits,  permits  for  parading,  pick¬ 
eting,  and  demonstrating.”  She  was  di¬ 
rected  to  Public  Safety  Commissioner 
Connor,  who  denied  her  request  for  a 
permit  in  terms  that  left  no  doubt  that 
petitioners  were  not  going  to  be  issued  a 
permit  under  any  circumstances.  “He 
said,  ‘No  you  will  not  get  a  permit  in 
Birmingham,  Alabama  to  picket.  I  will  ~ 
picket  you  over  to  the  City  Jail,’  and  he 
repeated  that  twice.”  A  second,  tele¬ 
graphic  request  was  also  summarily  de¬ 
nied,  in  a  telegram  signed  by  “Eugene 
‘Bull’  Connor,”  with  the  added  informa¬ 
tion  that  permits  could  be  issued  only 
by  the  full  City  Commission,  a  three-man 
body  consisting  of  Commissioner  Connor 
and  two  others.1  According  to  petition- 


I.  The  uncontradicted  testimony  relating  to 
the  rebuffs  of  petitioners’  attempts  to  ob¬ 
tain  a  permit  is  set  out  in  footnotes  9 
and  10  of  the  majority  opinion.  Peti¬ 
tioners  were  prevented  by  a  ruling  of  the 
trial  court  from  introducing  further  proof 
of  the  intransigence  of  Commissioner 
Connor  and  the  other  city  officials 
toward  any  effort  by  Negroes  to  pro¬ 
test  segregation  and  racial  injustice. 
The  atttitnde  of  the  city  administration 
in  general  and  of  its  Public  Safety  Com¬ 
missioner  in  particular  are  a  matter  of 
public  record,  of  course,  and  are  familiar 
to  this  Court  from  previous  litigation. 
See  Shuttlesworth’  v.  City  of  Birming¬ 
ham,  382  U.S.  87,  86  S.Ct.  211,  15  L. 
Ed.2d  176  (1965)  ;  Shuttlesworth  v.  City 
of  Birmingham,  376  U.S.  339,  84  S.Ct. 
795,  11  L.Ed.2d  766  (1964)  ;  Shuttles¬ 
worth  v.  City  of  Birmingham,  373  U.S. 


262,  83  S.Ct  1130,  10  L.Ed.2d  335 
(1963)  ;  Gober  v.  City  of  Birmingham, 
373  U.S.  374,  83  S.Ct  1311,  10  L.Ed.2d 
419  (1963)  ;  In  re  Shuttlesworth,  369  U. 
S.  35,  82  S.Ct  551,  7  L.Ed.2d  548  (1962). 
The  United  States  Commission  on  Civil 
Rights  found  continuing  abuse  of  civil 
rights  protesters  by  the  Birmingham  po¬ 
lice,  including  use  of  dogs,  clubs,  and  fire¬ 
hoses.  1963  Report  of  the  United  States 
Commission  on  Civil  Rights  114  (Govern¬ 
ment  Printing  Office,  1963).  Commis¬ 
sioner  Eugene  “Bull”  Connor,  a  self-pro- 
claimed  white  supremacist  (see  Congress 
and  the  Nation  1945-1964 :  A  Review 
of  Government  and  Politics  in  the  Post¬ 
war  Years  1604  (Congressional  Quarterly 
Service,  1965))  made  no  secret  of  his 
personal  attitude  toward  the  rights  of 
Negroes  and  the  decisions  of  this  Court. 
He  vowed  that  racial  integration  would 
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tion  if  it  had  any  intention  of  issuing 
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of  proof,  the  truth  of  which 
is  assumed  for  purposes  of  this  case, 
parade  permits  had  uniformly  been  issued 
for  all  other  groups  by  the  city  clerk  on 
the  request  of  the  traffic  bureau  of  the 
police  department,  which  was  under  Com¬ 
missioner  Connor’s  direction.  The  re¬ 
quirement  that  the  approval  of  the  full 
Commission  be  obtained  was  applied  only 
to  this  one  group. 


Understandably  convinced  that  the 
City  of  Birmingham  was  not  going  to 
authorize  their  demonstrations  under  any 
circumstances,  petitioners  proceeded  with 
their  plans  despite  Commissioner  Con¬ 
nor’s  orders.  On  Wednesday,  April  10, 
at  9  in  the  evening,  the  city  filed  in 
a  state  circuit  court  a  bill  of  complaint 
seeking  an  ex  parte  injunction.  The 
complaint  recited  that  petitioners  were 
engaging  in  a  series  of  demonstrations 
as  “part  of  a  massive  effort  *  * 

to  forcibly  integrate  all  business  estab¬ 
lishments,  churches,  and  other  institu¬ 
tions”  in  the  city,  with  the  result  that  the 
police  department  was  strained  in  its  re¬ 
sources  and  the  safety,  peace,  and  tran¬ 
quility  were  threatened.  It  was  alleged 
as  particularly  menacing  that  petitioners 
were  planning  to  conduct  “kneel-in” 
demonstrations  at  churches  where  their 
presence  was  not  wanted.  The  city  s 
police  dogs  were  said  to  be  in  danger  of 
their  lives.  Faced  with  these  recitals, 
the  Circuit  Court  issued  the  injunction  in 
the  form  requested,  and  in  effect  ordered 
petitioners  and  all  other  persons  having 
notice  of  the  order  to  refrain  for  an  un¬ 
limited  time  from  carrying  on  any  demon¬ 
strations  without  a  permit.  A  permit, 
of  course,  was  clearly  unobtainable ; 


city  would  not  have  sought  this  injuno 


one. 

Petitioners  were  served  with  copies  of 
the  injunction  at  various  times  on  Thurs¬ 
day  and  on  Good  Friday.  Unable  to  be¬ 
lieve  that  such  a  blatant  and  broadly 
drawn  prior  restraint  on  their  First 
Amendment  rights  could  be  valid,  they 
announced  their  intention  to  defy  it  and 
went  ahead  with  the  planned  peaceful 
demonstrations  on  Easter  weekend.  On 
the  following  Monday,  when  they  prompt¬ 
ly  filed  a  motion  to  dissolve  the  injunc¬ 
tion,  the  court  found  them  in  contempt, 
holding  that  they  had  waived  all  their 
First  Amendment  rights  by  disobeying 
the  court  order. 

These  facts  lend  no  Support  to  the 
court’s  charges  that  petitioners  were  pre¬ 
suming  to  act  as  judges  in  their  own 
case,  or  that  they  had  a  disregard  for  the 
judicial  process.  They  did  not  flee  the- 
jurisdiction  or  refuse  to  appear  in  the 
Alabama  courts.  Having  violated  the  in¬ 
junction,  they  promptly  submitted  them¬ 
selves  to  the  courts  to  test  the  constitu¬ 
tionality  of  the  injunction  and  the  ordi¬ 
nance  it  parroted.  They  were  in  essen¬ 
tially  the  same  position  as  persons  who 
challenge  the  constitutionality  of  a  stat¬ 
ute  by  violating  it,  and  then  defend  the 
ensuing  criminal  prosecution  on  consti¬ 
tutional  grounds.  It  has  never  been 
thought  that  violation  of  a  statute  indi¬ 
cated  such  a  disrespect  for  the  legislature 
that  the  violator  always  must  be  pun¬ 
ished  even  if  the  statute  was  unconsti¬ 
tutional.  On  the  contrary,  some  cases 
have  required  that  persons  seeking  to 
challenge  the  constitutionality  of  a  stat¬ 
ute  first  violate  it  to  establish  their 
standing  to  sue.*  Indeed,  it  shows  no  dis¬ 
respect  for  law  to  violate  a  statute  on  the 
ground  that  it  is  unconstitutional  and 
then  to  submit  one’s  case  to  the  courts 
with  the  willingness  to  accept  the  penalty 
if  the  statute  is  held  to  be  valid. 


never  come  to  Birmingham,  and  wore 
a  button  inscribed  “Never”  to  advertise 
that  vow.  Yet  the  Court  indulges  in 
speculation  that  these  civil  rights  pro¬ 
testers  might  have  obtained  a  permit 


from  this  city  and  this  man  had  they 
made  enough  repeated  applications. 

2.  See  United  Public  Workers  of  America 
v.  Mitchell,  330  U.S.  75,  86-94,  67  S.Ct. 
556,  562-567,  91  L.Ed.  754  (1947). 
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The  Court  concedes  that  “[t]he  gen¬ 
erality  of  the  language  contained  in  the 
Birmingham  parade  ordinance  upon 
which  the  injunction  was  based  would  un¬ 
questionably  raise  substantial  constitu¬ 
tional  issues  concerning  some  of  its  pro¬ 
visions.”  3  Ante,  p.  1830;  That  conces¬ 
sion  is  well-founded  but  minimal.  I  be¬ 
lieve  it  is  patently  unconstitutional  on  its 
face.  Our  decisions  have  consistently 
held  that  picketing  and  parading  are 
means  of  expression  protected  by  the 
First  Amendment,  and  that  the  right  to 
picket  or  parade  may  not  be  subjected 
to  the  unfettered  discretion  of  local  offi¬ 
cials.  Cox  v.  State  of  Louisiana,  379  U.S. 
536,  85  S.Ct.  453,  13  L.Ed.2d  471  (1965) ; 
Edwards  v.  South  Carolina,  372  U.S.  229, 
83  S.Ct.  680,  9  L.Ed.2d  697  (1963); 
Thornhill  v.  State  of  Alabama,  310  U.S. 
88,  60  S.Ct.  736,  84  L.Ed.  1093  (1940). 
Although  a  city  may  regulate  the  manner 
of  use  of  its  streets  and  sidewalks  in  the 
interest  of  keeping  them  open  for  the 
movement  of  traffic,  it  may  not  allow  lo¬ 
cal  officials  unbridled  discretion  to  decide 
who  shall  be  allowed  to  parade  or  picket 
and  who  shall  not.  “Wherever  the  title 
of  streets  and  parks  may  rest,  they  have 
immemorially  been  held 
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in  trust  for  the 
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use  of  the  public  and,  time  out  of  mind, 
have  been  used  for  purposes  of  assembly 
communicating  thoughts  between  citi¬ 
zens,  and  discussing  public  questions. 
Such  use  of  the  streets  and  public  places 
has,  from  ancient  times,  been  a  part  of 
the  privileges,  immunities,  rights,  and 
liberties  of  citizens.  The  privilege  of  a 
citizen  of  the  United  States  to  use  the 
street  and  parks  for  communication  of 
views  on  national  questions  may  be  regu. 
lated  in  the  interest  of  all;  it  is  not  ab¬ 
solute,  but  relative,  and  must  be  exer¬ 
cised  in  subordination  to  the  general 
comfort  and  convenience,  and  in  conso¬ 
nance  with  peace  and  good  order;  but 
it  must  not,  in  the  guise  of  regulation, 
be  abridged  or  denied.”  Hague  v.  C.  I. 
O.,  307  U.S.  496,  515-516,  59  S.Ct.  954. 
964,  83  L.Ed.  1423  (1939)  (opinion  of 
Mr.  Justice  Roberts).  When  local  offi¬ 
cials  are  given  totally  unfettered  discre¬ 
tion  to  decide  whether  a  proposed  demon¬ 
stration  is  consistent  with  “public  wel¬ 
fare,  peace,  safety,  health,  decency,  good 
order,  morals  or  convenience,”  as  they 
were  in  this  case,  they  are  invited  to  act 
as  censors  over  the  views  that  may  be 
presented  to  the  public.4  The  unconstitu¬ 
tionality  of  the  ordinance  is  compounded, 
of  course,  when  there  is  convincing  evi¬ 
dence  that  the  officials  have  in  fact  used 


3.  The  opinion  does  speculate  that  the  Ala¬ 
bama  courts  might  have  saved  the  ordi¬ 
nance  by  giving  the  licensing  authority 
granted  in  the  ordinance  ‘‘a  narrow  and 
precise  scope,”  as  did  the  New  Hampshire 
courts  in  Cox  v.  State  of  New  Hampshire, 
312  U.S.  569,  61  S.Ct.  762,  85  L.Ed.  1049 
(1941) ,  and  Poulos  v.  State  of  New  Hamp¬ 
shire,  345  U.S.  395,  73  S.Ct.  760,  97  L.Ed. 
1105  (1953).  This  suggestion  ignores  the 
fact  that  the  statute  in  Cox  and  the  ordi¬ 
nance  in  Poulos  merely  provided  that  li¬ 
censes  for  parades  and  certain  other 
gatherings  must  be  obtained.  They  did 
not  authorize  local  officials  to  determine 
whether  the  proposed  parade  was  con¬ 
sistent  with  “the  public  welfare,  peace, 
safety,  health,  decency,  good  order,  morals 
or  convenience,”  as  does  the  Birmingham 
ordinance  involved  in  this  case,  and  so  it 
was  perfectly  consistent  with  the  statu¬ 
tory  language  for  the  New  Hampshire 
Supreme  Court  to  hold  that  under  the 
statute  and  ordinance  parade  applicants 


had  a  right  to  a  license  “with  regard  only 
to  considerations  of  time,  place  and  man¬ 
ner  so  as  to  conserve  the  public  conven¬ 
ience.”  312  U.S.,  at  575-576,  61  S.Ct.,  at 
765.  By  contrast,  the  Alabama  courts 
could  only  give  a  narrow  and  precise 
scope  to  the  Birmingham  ordinance  by 
repealing  some  of  its  language. 

4.  Staub  v.  City  of  Baxley,  355  U.S.  313,  78 

S.Ct.  277,  2  L.Ed.2d  302  (1958) ;  Kunz  v. 
People  of  State  of  New  York,  340  U.S. 
290,  71  S.Ct.  312,  95  L.Ed.  280  (1951)  ; 
Niemotko  v.  State  of  Maryland,  340  U.S. 
268,  71  S.Ct.  325,  328,  95  L.Ed.  267 
(1951)  ;  Cantwell  v.  State  of  Connecticut, 
310  U.S.  296,  60  S.Ct.  900,  84  L.Ed.  1213 
(1940).  “I  believe  that  the  First  and 
Fourteenth  Amendments  require  that  if 
the  streets  of  a  town  are  open  to  some 
views,  they  must  be  open  to  all.”  Cox  v. 
State  of  Louisiana,  379  U.S.  536,  580,  85 
S.Ct:  453,  469,  13  L.Ed.2d  471  (1965) 
(opinion  of  Mr.  Justice  Black). 
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their  power  to  deny  permits  to  organiza¬ 
tions  whose  views  they  dislike.®  The  rec¬ 
ord  in  this  case  hardly  suggests  that 
Commissioner  Connor  and  the  other  city 
officials  were  motivated  in  prohibiting 
civil  rights  picketing  only  by  their  over¬ 
whelming  concern  for  particular  traffic 
problems.  Petitioners  were  given  to 
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un¬ 
derstand  that  under  no  circumstances 
would  they  be  permitted  to  demonstrate 
in  Birmingham,  not  that  a  demonstration 
would  be  approved  if  a  time  and  place 
were  selected  that  would  minimize  the 
traffic  difficulties.  The  only  circum¬ 
stance  that  the.  court  can  find  to  justify 
anything  other  than  a  per  curiam  revers¬ 
al  is  that  Commissioner  Connor  had  the 
foresight  to  have  the  unconstitutional  or¬ 
dinance  included  in  an  ex  parte  injunc¬ 
tion  issued  without  notice  or  hearing  or 
any  showing  that  it  was  impossible  to 
have  notice  or  a  hearing,  forbidding  the 
world  at  large  (insofar  as  it  knew  of  the 
order)  to  conduct  demonstrations  in  Bir¬ 
mingham  without  the  consent  of  the  city 
officials.  This  injunction  was  such  po¬ 
tent  magic  that  it  transformed  the  com¬ 
mand  of  an  unconstitutional  statute  into 
an  impregnable  barrier,  challengeable  on¬ 
ly  in  what  likely  would  have  been  pro¬ 
tracted  legal  proceedings  and  entirely 
superior  in  the  meantime  even  to  the 
United  States  Constitution. 

I  do  not  believe  that  giving  this  Court’s 
seal  of  approval  to  such  a  gross  misuse 
of  the  judicial  process  is  likely  to  lead  to 
greater  respect  for  the  law  any  more 

5.  Niemotko  v.  State  of  Maryland,  supra. 

6.  The  Norris-LaGuardia  Act,  1932,  47  Stat 
70,  29  U.S.C.  §§  101-115. 

7.  Frankfurter  <Sb  Greene,  The  Labor  In¬ 
junction  47-81  (1930)  ;  Cox  &  Bok,  Cases 
and  Materials  on  Labor  Law  101-107 
(1962). 

8.  '‘The  history  of  the  labor  injunction  in 
action  puts  some  matters  beyond  ques¬ 
tion.  In  large  part,  dissatisfaction  and 
resentment  are  caused,  first,  by  the  re¬ 
fusal  of  courts  to  recognize  that  breaches 
of  the  peace  may  be  redressed  through 
criminal  prosecution  and  civil  action  for 
damages,  and,  second,  by  the  expansion  of 


than  it  is  likely  to  lead  to  greater  protec¬ 
tion  for  First  Amendment  freedoms. 
The  ex  parte  temporary  injunction  has  a 
long  and  odious  history  in  this  country, 
and  its  susceptibility  to  misuse  is  all  too 
apparent  from  the  facts  of  the  case.  As 
a  weapon  against  strikes,  it  proved  so 
effective  in  the  hands  of  judges  friendly 
to  employers  that  Congress  was  forced  to 
take  the  drastic  step  of  removing  from 
federal  district  courts  the  jurisdiction  to 
issue  injunctions  in  labor  disputes.6  The 
labor  injunction  fell  into  disrepute  large¬ 
ly  because  it  was  abused  in  precisely  the 
same  way  that  the  injunctive  power  was 
abused  in  this  case.  Judges  who  were 
not  sympathetic  to  the  union  cause  com¬ 
monly  issued,  without  notice  or 
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hearing, 

broad  restraining  orders  addressed  to 
large  numbers  of  persons  and  forbidding 
them  to  engage  in  acts  that  were  either 
legally  permissible  or,  if  illegal,  that 
could  better  have  been  left  to  the  regu¬ 
lar  course  of  criminal  prosecution.  The 
injunctions  might  later  be  dissolved,  but 
in  the  meantime  strikes  would  be  crippled 
because  the  occasion  on  which  concerted 
activity  might  have  been  effective  had 
passed.7  Such  injunctions  so  long  dis¬ 
credited  as  weapons  against  concerted  la¬ 
bor  activities,  have  now  been  given  new 
life  by  this  Court  as  weapons  against  the 
exercise  of  First  Amendment  freedoms. 
Respect  for  the  courts  and  for  judicial 
process  was  not  increased  by  the  history 
of  the  labor  injunction.8 

a  simple,  judicial  device  to  an  enveloping 
code  of  prohibited  conduct,  absorbing,  en 
masse ,  executive  and  police  functions  and 
affecting  the  livelihood,  and  even  lives, 
of  multitudes.  Especially  those  zealous 
for  the  unimpaired  prestige  of  our  courts 
have  observed  how  the  administration  of 
law  by  decrees  which  through  vast  and 
vague  phrases  surmount  law,  undermines 
the  esteem  of  courts  upon  which  our  reign 
of  law  depends.  Not  government,  but 
‘government  by  injunction/  characterized 
by  the  consequences  of  a  criminal  prose¬ 
cution  without  its  safeguards,  has  been 
challenged/*  Frankfurter  A  Greene,  su¬ 
pra,  at  200. 
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Nothing  in  our  prior  decisions,  or  in 
the  doctrine  that  a  party  subject  to  a 
temporary  injunction  issued  by  a  court 
of  competent  jurisdiction  with  power 
to  decide  a  dispute  properly  before 
it  must  normally  challenge  the  injunction 
in  the  courts  rather  than  by  violating  it, 
requires  that  we  affirm  the  convictions 
in  this  case.  The  majority  opinion  in 
this  case  rests  essentially  on  a  single 
precedent,  and  that  a  case  the  authority 
of 
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which  has  clearly  been  undermined  by 
subsequent  decisions.  Howat  v.  State  of 
Kansas,  258  U.S.  181,  42  S.Ct.  277,  66 
L.Ed.  550  (1922),  was  decided  in  the 
days  when  the  labor  injunction  was  in 
fashion.  Kansas  had  adopted  an  Indus¬ 
trial  Relations  Act,  the  purpose  of  which 
in  effect  was  to  provide  for  compulsory 
arbitration  of  labor  disputes  by  a  neutral 
administrative  tribunal,  the  “Court  of 
Industrial  Relations.”  Pursuant  to  its 
jurisdiction  to  investigate  and  perhaps 
improve  labor  conditions  in  the  coal  min¬ 
ing  industry,  the  “Court”  subpoenaed  un¬ 
ion  leaders  to  appear  and  testify.  In  ad¬ 
dition,  the  State  obtained  an  injunction 
to  prevent  a  strike  while  the  matter  was 
before  the  “Court.”  The  union  leaders 
disobeyed  both  the  subpoena  and  the  in¬ 
junction,  and  sought  to  challenge  the  con¬ 
stitutionality  of  the  Industrial  Relations 
Act  in  the  ensuing  contempt  proceeding. 
The  Kansas  Supreme  Court  held  that 
the  constitutionality  of  the  Act  could  not 
be  challenged  in  a  contempt  proceeding, 
and  this  Court  upheld  that  determina¬ 
tion. 

9.  The  attempt  in  footnote  6  of  the  majority 
opinion  to  distinguish  In  re  Green  is  noth¬ 
ing  but  an  attempt  to  alter  the  holding  of 
that  case.  The  opinion  of  the  Court 
states  flatly  that  “a  state  court  is  with¬ 
out  power  to  hold  one  in  contempt  for 
violating  an  injunction  that  the  state  court 
had  no  power  to  enter  by  reason  of  fed¬ 
eral  pre-emption.”  369  U.S.,  at  692,  82  S. 
Ct.,  at  1117  (footnote  omitted).  The 
alleged  circumstance  that  the  court  issu¬ 
ing  the  injunction  had  agreed  to  its  vio¬ 
lation  as  an  appropriate  means  of  testing 
its  validity  was  considered  only  in  a  con- 


Insofar  as  Howat  v.  State  of  Kansas 
might  be  interpreted  to  approve  an  ab¬ 
solute  rule  that  any  violation  of  a  void 
court  order  is  punishable  as  contempt,  it 
has  been  greatly  modified  by  later  decir 
sions.  In  In  re  Green,  369  U.S.  689,  82 
S.Ct.  1114,  8  L.Ed.2d  198  (1962),  we  re¬ 
versed  a  conviction  for  contempt  of  a 
state  injunction  forbidding  labor  picket¬ 
ing  because  the  petitioner  was  not  al¬ 
lowed  to  present  evidence  that  the  labor 
dispute  was  arguably  subject  to  the  ju¬ 
risdiction  of  the  National  Labor  Rela¬ 
tions  Board  and  hence  not  subject  to 
state  regulation.  If  an  injunction  can  be 
challenged  on  the  ground  that  it  deals 
with  a  matter  arguably  subject  to  the 
jurisdiction  of  the  National  Labor  Rela¬ 
tions  Board,  then  a  fortiori  it  can  be 
challenged  on  First  Amendment 
grounds.9 
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It  is  not  necessary  to  question  the  con¬ 
tinuing  validity  of  the  holding  in  Howat 
v.  State  of  Kansas,  however,  to  demon¬ 
strate  that  neither  it  nor  the  Mine  Work¬ 
ers  10  case  supports  the  holding  of  the 
majority  in  this  case.  In  Howat  the  sub¬ 
poena  and  injunction  were  issued  to  en¬ 
able  the  Kansas  Court  of  Industrial  Rela¬ 
tions  to  determine  an  underlying  labor 
dispute.  In  the  Mine  Workers  case,  the 
District  Court  issued  a  temporary  anti¬ 
strike  injunction  to  preserve  existing  con¬ 
ditions  during  the  time  it  took  to  decide 
whether  it  had  authority  to  grant  the 
Government  relief  in  a  complex  and  dif¬ 
ficult  action  of  enormous  importance  to 
the  national  economy.  In  both  cases  the 

curring  opinion.  Although  the  peti¬ 
tioner  in  Green  had  attempted  to  chal¬ 
lenge  the  order  in  court  before  violating 
it,  we  did  not  rely  on  that  fact  in  hold¬ 
ing  that  the  order  was  void.  Nor  is  it 
clear  to  me  why  the  Court  regards  this 
fact  as  important,  unless  it  means  to 
imply  that  the  petitioners  in  this  case 
would  have  been  free  to  violate  the  court 
order  if  they  had  first  made  a  motion  to 
dissolve  in  the  trial  court. 

10.  United  States  v.  United  Mine  Workers, 
330  U.S.  258,  67  S.Ct.  677,  91  L.Ed.  884 
(1947). 


388  U.S.  33f 


1839 


WALKER  ▼.  CITY  OF  BIRM  -HAM 

Cite  as  87  S.Ct.  1824  (1967) 


orders  were  of  questionable  legality,  but 
in  both  cases  they  were  reasonably  neces¬ 
sary  to  enable  the  court  or  administra¬ 
tive  tribunal  to  decide  an  underlying 
controversy  of  considerable  importance 
before  it  at  the  time.  This  case  involves 
an  entirely  different  situation.  The 
Alabama  Circuit  Court  did  not  issue  this 
temporary  injunction  to  preserve  exist¬ 
ing  conditions  while  it  proceeded  to  de¬ 
cide  some  underlying  dispute.  There  was 
no  underlying  dispute  before  it,  and  the 
court  in  practical  effect  merely  added  a 
judicial  signature  to  a  preexisting  crim¬ 
inal  ordinance.  Just  as  the  court  had  no 
need  to  issue  the  injunction  to  preserve 
its  ability  to 
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decide  some  underlying  dis¬ 
pute,  the  city  had  no  need  of  an  injunc¬ 
tion  to  impose  a  criminal  penalty  for 
demonstrating  on  the  streets  without  a 
permit.  The  ordinance  already  accom¬ 
plished  that.  In  point  of  fact,  there  is 
only  one  apparent  reason  why  the  city 
sought  this  injunction  and  why  the  court 
issued  it:  to  make  it  possible  to  punish 
petitioners  for  contempt  rather  than  for 
violating  the  ordinance,  and  thus  to  im¬ 
munize  the  unconstitutional  statute  and 
its  unconstitutional  application  from  any 
attack.  I  regret  that  this  strategy  has 
been  so  successful. 

It  is  not  necessary  in  this  case  to  decide 
precisely  what  limits  should  be  set  to  the 
Mine  Workers  doctrine  in  cases  involving 
violations  of  the  First  Amendment. 
Whatever  the  scope  of  that  doctrine,  it 
plainly  was  not  intended  to  give  a  State 
the  power  to  nullify  the  United  States 
Constitution  by  the  simple  process  of  in¬ 
corporating  its  unconstitutional  criminal 
statutes  into  judicial  decrees.  I  respect¬ 
fully  dissent. 

Mr.  Justice  DOUGLAS,  with  whom 
THE  CHIEF  JUSTICE,  Mr.  Justice 
BRENNAN,  and  Mr.  Justice  FORTAS 
concur,  dissenting. 

We  sit  as  a  court  of  law  functioning 
primarily  as  a  referee  in  the  federal  sys¬ 
tem.  Our  function  in  cases  coming  to  us 
from  state  courts  is  to  make  sure  that 


state  tribunals  and  agencies  work  within 
the  limits  of  the  Constitution.  Since  the 
Alabama  courts  have  flouted  the  First 
Amendment,  I  would  reverse  the  judg¬ 
ment. 

Picketing  and  parading  are  methods  of 
expression  protected  by  the  First 
Amendment  against  both  state  and  fed¬ 
eral  abridgment.  Edwards  v.  South 
Carolina,  372  U.S.  229,  235-236,  83  S.Ct. 
680,  683-684,  9  L.Ed.2d  697;  Cox  v. 
State  of  Louisiana,  379  U.S.  536,  546-548, 
85  S.Ct.  453,  459-461,  13  L.Ed.2d  471. 
Since  they  involve  more  than  speech  it¬ 
self  and  implicate  street  traffic,  the  ac¬ 
commodation  of  the  public  and  the  like, 
they  may  be  regulated  as  to  the  times 
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and 

places  of  the  demonstrations.  Schneider 
v.  State,  308  U.S.  147,  160-161,  60  S.Ct. 
146,  150-151,  84  L.Ed.  155 ;  Cox  v.  State 
of  New  Hampshire,  312  U.S.  569,  61  S.Ct. 
762,  85  L.Ed.  1049;  Poulos  v.  State  of 
New  Hampshire,  345  U.S.  395,  405-406, 
73  S.Ct.  760,  766-767,  97  L.Ed.  1105. 
But  a  State  cannot  deny  the  right  to  use 
streets  or  parks  or  other  public  grounds 
for  the  purpose  of  petitioning  for  the 
redress  of  grievances.  See  Hague  v. 
C.  I.  O.,  307  U.S.  496,  515-516,  59  S.Ct. 
954,  963-964,  83  L.Ed.  1423;  Schneider 
v.  State,  308  U.S.  147,  163,  60  S.Ct.  146, 
151-152,  84  L.Ed.  155;  Cox  v.  State  of 
New  Hampshire,  312  U.S.  569,  574,  61  S. 
Ct.  762,  765,  85  L.Ed.  1049;  Valentine  v. 
Chrestensen,  316  U.S.  52,  54,  62  S.Ct. 
920,  921,  86  L.Ed.  1262;  Jamison  v. 
State  of  Texas,  318  U.S.  413,  415-416,  63 
S.Ct.  669,  671-672,  87  L.Ed.  869. 

The  rich  can  buy  advertisements  in 
newspapers,  purchase  radio  or  television 
time,  and  rent  billboard  space.  Those 
less  affluent  are  restricted  to  the  use  of 
handbills  (Murdock  v.  Commonwealth  of 
Pennsylvania,  319  U.S.  105,  108,  63  S.Ct. 
870,  872,  87  L.Ed.  1292)  or  petitions,  or 
parades,  or  mass  meetings.  This  “right 
of  the  people  peaceably  to  assemble,  and 
to  petition  the  Government  for  a  redress 
of  grievances,”  guaranteed  by  the  First 
Amendment,  applicable  to  the  States  by 
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reason  of  the  Fourteenth  (Edwards  v. 
South  Carolina,  supra,  372  U.S.  at  235, 
83  S.Ct.  at  683),  was  flouted  here. 

The  evidence  shows  that  a  permit  was 
applied  for.  Mrs.  Lola  Hendricks,  a 
member  of  the  Alabama  Christian  Move¬ 
ment  for  Human  Rights,  authorized  by 
its  president,  Reverend  Shuttlesworth, 
on  April  3,  went  to  the  police  department 
and  asked  to  see  the  person  in  charge  of 
issuing  permits.  She  then  went  to  the 
office  of  Commissioner  Eugene  “Bull" 
Connor  and  told  him  that  “we  came  up  to 
apply  or  see  about  getting  a  permit  for 
picketing,  parading,  demonstrating." 
She  asked  Connor  for  the  permit,  “asked 
if  he  could  issue  the  permit,  or  other  per¬ 
sons  who  would  refer  me  to,  persons  who 
would  issue  a  permit.”  Commissioner 
Connor  replied,  “No,  you  will  not  get  a 
permit  in  Birmingham,  Alabama  to  pick¬ 
et.  I  will  picket  you  over  to  the  City 
Jail."  On  April  5,  petitioner  Shuttles¬ 
worth  sent  a  telegram  to  Commissioner 
Connor  requesting  a  permit  to  picket  on 
designated  sidewalks 
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on  April  5  and  6. 
The  message  stated  that  “the  normal 
rules  of  picketing”  would  be  observed. 
The  same  day,  Connor  wired  back  a  reply 
stating  that  he  could  not  individually 
grant  a  permit,  that  it  was  the  respon¬ 
sibility  of  the  entire  Commission  and 
that  he  “insist  [ed]  that  you  and  your  peo¬ 
ple  do  not  start  any  picketing  on  the 
streets  in  Birmingham,  Alabama."  Peti¬ 
tioners’  efforts  to  show  that  the  City 
Commission  did  not  grant  permits,  but 
that  they  were  granted  by  the  city  clerk 
at  the  request  of  the  traffic  division  were 
cut  off. 


make  a  speech,  to  deliver  a  sermon,  to 
picket,  to  parade,  or  to  assemble,  it  need 
not  be  honored  when  it  is  invalid  on  its 
face.  Lovell  v.  City  of  Griffin,  303  U.S. 
444,  462-453,  58  S.Ct  666,  669,  82  L.Ed. 
949;  Thornhill  v.  State  of  Alabama,  310 
U.S.  88,  97,  60  S.Ct.  736,  741-742,  84 
L.Ed.  1093;  Jones  v.  City  of  Opelika, 
316  U.S.  584,  602,  62  S.Ct.  1231,  1241- 
1242,  86  L.Ed.  1691,  adopted  per  curiam 
on  rehearing,  319  U.S.  103,  104,  63  S.Ct. 
890,  87  L.Ed.  1290 ;  Cantwell  v.  State  of 
Connecticut,  310  U.S.  296,  305-306,  60 
S.Ct.  900,  904,  84  L.Ed.  1213 ;  Thomas  v. 
Collins,  323  U.S.  516,  65  S.Ct.  315,  89 
L.Ed.  430;  Staub  v.  City  of  Baxley,  355 
U.S.  313,  319,  78  S.Ct.  277,  280-281,  2 
L.Ed.2d  302. 

By  like  reason,  where  a  permit  has  been 
arbitrarily  denied  one  need  not  pursue  the 
long  and  expensive  route  to  this  Court  to 
obtain  a  remedy.  The  reason  is  the  same 
in  both  cases.  For  if  a  person  must  pur- 
sue  his  judicial  remedy  before  he  may 
speak,  parade,  or  assemble,  the  occasion 
when  protest  is  desired  or  needed  will 
have  become  history  and  any  later  speech, 

parade,  or  assembly  will  be  futile  or 
pointless. 


The  record  shows  that  petitioners  did 
not  deliberately  attempt  to  circumvent 
the  permit  requirement.  Rather  they 
diligently  attempted  to  obtain  a  permit 
and  were  rudely  rebuffed  and  then  rea¬ 
sonably  concluded  that  any  further  at¬ 
tempts  would  be  fruitless. 

The  right  to  defy  an  unconstitutional 
statute  is  basic  in  our  scheme.  Even 
when  an  ordinance  requires  a  permit  to 


Howat  v.  State  of  Kansas,  258  U.S  181 
42  S.Ct.  277,  66  L.Ed.  550,  states  the 
general  rule  that  court  injunctions  are  to 
be  obeyed  until  error  is  found  by  normal 
and  orderly  review  procedures.  See 
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^^!?«State8  V*  United  Mjne  Workers, 
330  U.S.  258,  293-294,  67  S.Ct.  677,  695- 
696,  91  L.Ed.  884.  But  there  is  an  ex¬ 
ception  where  “the  question  of  jurisdic¬ 
tion  is  “frivolous  and  not  substantial." 
Id.,  at  293,  67  S.Ct.,  at  695,  696.  More¬ 
over,  a  state  court  injunction  is  not  per  se 
sacred  where  federal  constitutional  ques¬ 
tions  are  involved.  In  re  Green,  369 
U.S.  689,  82  S.Ct.  1114,  8  L.Ed.2d  198, 
held  that  contempt  could  not  be  imposed 
without  a  hearing  where  the  state  decree 
bordered  the  federal  domain  in  labor  re- 
lations  and  only  a  hearing  could  deter¬ 
mine  whether  there  was  federal  pre-emp¬ 
tion.  In  the  present  case  the  collision 
between  this  state  court  decree  and  the 
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First  Amendment  is  so  obvious  that  no 
bearing  is  needed  to  determine  the  issue. 

As  already  related,  petitioners  made 
two  applications  to  Commissioner  “Bull” 
Connor  for  a  permit  and  were  turned 
down.  At  the  trial,  counsel  for  peti¬ 
tioners  offered  to  prove  through  the  city 
clerk  that  the  Commission  never  has 
granted  a  permit,  the  issuing  authority 
being  the  city  clerk  who  acts  at  the  re¬ 
quest  of  the  traffic  division.  But  he  was 
not  allowed  to  answer  the  question.  And 
when  asked  to  describe  the  practice  for 
granting  permits  an  objection  was  raised 
and  sustained. 

It  is  clear  that  there  are  no  published 
rules  or  regulations  governing  the  man¬ 
ner  of  applying  for  permits,  and  it  is 
clear  from  the  record  that  some  permits 
are  issued.  One  who  reads  this  record 
will  have,  I  think,  the  abiding  convic¬ 
tion  that  these  people  were  denied  a  per¬ 
mit  solely  because  their  skin  was  not  of 
the  right  color  and  their  cause  was  not 
popular. 

A  court  does  not  have  jurisdiction  to 
do  what  a  city  or  other  agency  of  a  State 
lacks  jurisdiction  to  do.  The  command 
of  the  Fourteenth  Amendment,  through 
which  the  First  Amendment  is  made  ap¬ 
plicable  to  the  States,  is  that  no  “State” 
shall  deprive  any  person  of  “liberty” 
without  due  process  of  law.  The  decree 
of  a  state  court  is  “state”  action  in  the 
constitutional  sense  (Shelley  v. 
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Kraemer, 

334  U.S.  1,  14-18,  68  S.Ct.  836,  842-845, 
92  L.Ed.  1161),  as  much  as  the  action 
of  the  state  police,  the  state  prosecutor, 
the  state  legislature,  or  the  Governor  him¬ 
self.  An  ordinance — unconstitutional  on 
its  face  or  patently  unconstitutional  as 
applied — is  not  made  sacred  by  an  uncon¬ 
stitutional  injunction  that  enforces  it.  It 
can  and  should  be  flouted  in  the  manner 
of  the  ordinance  itself.  Courts  as  well 
as  citizens  are  not  free  “to  ignore  all  the 
procedures  of  the  law,”  to  use  the  Court’s 
language.  The  “constitutional  freedom” 
of  which  the  Court  speaks  can  be  won 
only  if  judges  honor  the  Constitution. 

87  S.Ct.— 116 


Mr.  Justice  BRENNAN,  with  whom 
THE  CHIEF  JUSTICE,  Mr.  Justice 
DOUGLAS,  and  Mr.  Justice  FORTAS 
join,  dissenting. 

Under  cover  of  exhortation  that  the 
Negro  exercise  “respect  for  judicial  proc¬ 
ess,”  the  Court  empties  the  Supremacy 
Clause  of  its  primacy  by  elevating  a  state 
rule  of  judicial  administration  above  the 
right  of  free  expression  guaranteed  by 
the  Federal  Constitution.  And  the  Court 
does  so  by  letting  loose  a  devastatingly 
destructive  weapon  for  suppression  of 
cherished  freedoms  heretofore  believed 
indispensable  to  maintenance  of  our  free 
society.  I  cannot  believe  that  this  dis¬ 
tortion  in  the  hierarchy  of  values  upon 
which  our  society  has  been  and  must  be 
ordered  can  have  any  significance  beyond 
its  function  as  a  vehicle  to  affirm  these 
contempt  convictions. 

I. 

Petitioners  are  eight  Negro  ministers. 
They  were  convicted  of  criminal  contempt 
for  violation  of  an  ex  parte  injunction  is¬ 
sued  by  the  Circuit  Court  of  Jefferson 
County,  Alabama,  by  engaging  in  street 
parades  without  a  municipal  permit  on 
Good  Friday  and  Easter  Sunday  1963. 
These  were  the  days  when 
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Birmingham 

was  a  world  symbol  of  implacable  official 
hostility  to  Negro  efforts  to  gain  civil 
rights,  however  peacefully  sought.  The 
purpose  of  these  demonstrations  was 
peaceably  to  publicize  and  dramatize  the 
civil  rights  grievances  of  the  Negro  peo¬ 
ple.  The  underlying  permit  ordinance 
made  it  unlawful  “to  organize  or  hold 
*  *  or  to  take  part  or  participate  in, 
any  parade  or  procession  or  other  public 
demonstration  on  the  streets  *  *  *  ” 
without  a  permit.  A  permit  was  issuable 
by  the  City  Commission  “unless  in  its 
judgment  the  public  welfare,  peace,  safe¬ 
ty,  health,  decency,  good  order,  morals  or 
convenience  require  that  it  be  refused.” 

Attempts  by  petitioners  at  the  con¬ 
tempt  hearing  to  show  that  they  tried 
to  obtain  a  permit  but  were  rudely  re- 
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buffed  by  city  officials  were  aborted 
when  the  trial  court  sustained  objections 
to  the  testimony.  It  did  appear,  how¬ 
ever,  that  on  April  3,  a  member  of  the 
Alabama  Christian  Movement  for  Hu¬ 
man  Rights  (ACMHR)  was  sent  by  one 
of  the  petitioners,  the  Reverend  Mr. 
Shuttlesworth,  to  Birmingham  city  hall  to 
inquire  about  permits  for  future  demon¬ 
strations.  The  member  stated  at  trial : 

“I  asked  [Police]  Commissioner  Con¬ 
nor  for  the  permit,  and  asked  if  he 
could  issue  the  permit,  or  other  persons 
who  would  refer  me  to,  persons  who 
would  issue  a  permit  He  said,  ‘No, 
you  will  not  get  a  permit  in  Birming¬ 
ham,  Alabama  to  picket  I  will  picket 
you  over  to  the  City  Jail,’  and  he  re¬ 
peated  that  twice.” 

Two  days  later  the  Reverend  Mr. 
Shuttlesworth  sent  a  telegram  to 
Police  Commissioner  Connor  request¬ 
ing  a  permit  on  behalf  of  ACMHR 
to  picket  on  given  dates  “against 
the  injustices  of  segregation  and  discrim¬ 
ination.”  Connor  replied  that  the  permit 
could  be  granted  only  by  the  full  Com¬ 
mission  and  stated,  “I  insist  that  you  and 
your  people  do  not  start  any  picketing  on 
the  streets  in 
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Birmingham,  Alabama.” 
Petitioners  were  also  frustrated  in  their 
attempts  at  the  contempt  hearing  to  show 
that  permits  were  granted,  not  by  the 
Commission,  but  by  the  city  clerk  at  the 
request  of  the  traffic  department,  and 
that  they  were  issued  in  a  discriminatory 
manner. 

On  April  6-7  and  April  9-10,  Negroes 
were  arrested  for  parading  without  a  per¬ 
mit.  Late  in  the  night  of  April  10,  the 
city  requested  and  immediately  obtained 
an  ex  parte  injunction  without  prior  no¬ 
tice  to  petitioners.  Notice  of  the  issuance 
was  given  to  five  of  the  petitioners  on 
April  ll.1  The  decree  tracked  the  word¬ 
ing  of  the  permit  ordinance,  except  that 

I.  Two  of  petitioners  received  no  personal 
notice  of  the  injunction  at  all.  The  trial 
court  found  that  they  were  aware  of  the 


it  was  still  broader  and  more  pervasive. 
It  enjoined : 

“  *  *  *  engaging  in,  sponsoring, 
inciting  or  encouraging  mass  street  pa¬ 
rades  or  mass  processions  or  like  dem¬ 
onstrations  without  a  permit,  trespass 
on  private  property  after  being  warned 
to  leave  the  premises  by  the  owner  or 
person  in  possession  of  said  private 
property,  congregating  on  the  street 
or  public  places  into  mobs,  and  unlaw¬ 
fully  picketing  business  establishments 
or  public  buildings  in  the  City  of  Bir¬ 
mingham,  Jefferson  County,  State  of 
Alabama  or  performing  acts  calculated 
to  cause  breaches  of  the  peace  in  the 
City  of  Birmingham,  Jefferson  County, 
in  the  State  of  Alabama  or  from  con¬ 
spiring  to  engage  in  unlawful  street  pa¬ 
rades,  unlawful  processions,  unlawful 
demonstrations,  unlawful  boycotts,  un¬ 
lawful  trespasses,  and  unlawful  pick¬ 
eting  or  other  like  unlawful  conduct  or 
from  violating  the  ordinances  of  the 
City  of  Birmingham  and  the  Statutes 
of  the  State  of  Alabama  or  from  doing' 
any  acts  designed  to  consummate  con¬ 
spiracies  to  engage  in  said  unlawful 
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acts  of  parading,  demonstrating,  boy¬ 
cotting,  trespassing  and  picketing  or 
other  unlawful  acts,  or  from  engaging 
in  acts  and  conduct  customarily  known 
as  ‘kneel-ins’  in  churches  in  violation  of 
the  wishes  and  desires  of  said  church¬ 
es.  *  *  *  ” 

Several  of  the  Negro  ministers  issued 
statements  that  they  would  refuse  to 
comply  with  what  they  believed  to  be,  and 
is  indeed,  a  blatantly  unconstitutional  re¬ 
straining  order. 

On  April  12,  Good  Friday,  a  planned 
march  took  place,  beginning  at  a  church 
in  the  Negro  section  of  the  city  and  con¬ 
tinuing  to  city  hall.  The  police,  who  were 
notified  in  advance  by  one  of  the 
petitioners  of  the  time  and  route 
of  the  march,  blocked  the  streets 
to  traffic  in  the  area  of  the 

injunction,  a  conclusion  here  challenged. 
Because  of  the  disposition  I  would  make 
of  this  case,  I  would  not  reach  thjg  issue. 
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church  and  excluded  white  persons  from 
the  Negro  area.  Approximately  50  per- 
sons  marched,  led  by  three  petitioners, 
Martin  Luther  King,  Ralph  Abernathy, 
and  Shuttlesworth.  A  large  crowd  of 
Negro  onlookers  which  had  gathered  out¬ 
side  the  church  remained  separate  from 
the  procession.  A  few  blocks  from  the 
church  the  police  stopped  the  procession 
and  arrested,  and  jailed,  most  of  the 
marchers,  including  the  three  leaders. 

On  Easter  Sunday  another  planned 
demonstration  was  conducted.  The  po¬ 
lice  again  were  given  advance  notice,  and 
again  blocked  the  streets  to  traffic  and 
white  persons  in  the  vicinity  of  the 
church.  Several  hundred  persons  were  as¬ 
sembled  at  the  church.  Approximately  50 
persons  who  emerged  from  the  church  be¬ 
gan  walking  peaceably.  Several  blocks 
from  the  church  the  procession  was 
stopped,  as  on  Good  Friday,  and  about  20 
persons,  including  five  petitioners,  were 
arrested.  The  participants  in  both  pa¬ 
rades  were  in  every  way  orderly;  the 
only  episode  of  violence,  according  a  po¬ 
lice  inspector,  was  rock  throwing  by  three 
onlookers  on  Easter  Sunday,  after  peti¬ 
tioners  were  arrested;  the  three  rock 
throwers  were  immediately  taken  into 
custody  by  the  police. 
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On  Monday,  April  15,  petitioners 
moved  to  dissolve  the  injunction,  and  the 
city  initiated  criminal  contempt  proceed¬ 
ings  against  petitioners.  At  the  hearing, 
held  a  week  later,  the  Jefferson  County 
Court  considered  the  contempt  charge 
first.  Petitioners  urged  that  the  injunc¬ 
tion  and  underlying  permit  ordinance 
were  impermissibly  vague  prior  re¬ 
straints  on  exercise  of  First  Amendment 
rights  and  that  the  ordinance  had  been 
discriminatorily  applied.  The  court, 
however,  limited  evidence  primarily  to 
two  questions :  notice  of  and  violation  of 
the  injunction.  The  court  stated  that 
“the  validity  of  its  injunction  order 
stands  upon  its  prima  facie  authority 
to  execute  the  same.”  Petitioners  were 

2.  Thus  not  an  issue  here  is  the  extent  of 

the  State’s  right  to  control  the  manner  of 


found  guilty  of  criminal  contempt  and 
sentenced  to  five  days  in  jail  and  a  $50 
fine.  The  Alabama  Supreme  Court, 
adopting  the  reasoning  of  United  States 
v.  United  Mine  Workers,  330  U.S.  258,  67 
S.Ct.  677,  91  L.Ed.  884,  applicable  to 
federal  court  orders,  affirmed,  holding 
that  the  validity  of  the  injunction  and 
underlying  permit  ordinance  could  not 
be  challenged  in  a  contempt  proceeding. 
279  Ala.  53,  181  So.2d  493. 

II. 

The  holding  of  the  Alabama  Supreme 
Court,  and  the  affirmance  of  its  decision 
by  this  Court,  rest  on  the  assumption 
that  petitioners  may  be  criminally  pun¬ 
ished  although  the  parade  ordinance  and 
the  injunction  be  unconstitutional  on 
their  faces  as  in  violation  of  the  First 
Amendment,  and  even  if  the  parade  ordi¬ 
nance  was  discriminatorily  applied.  It 
must  therefore  be  assumed,  for  purposes 
of  review  of  the  Alabama  Supreme 
Court’s  decision,  and  in  assessing  the 
Court’s  affirmance,  that  petitioners 
could  successfully  sustain  the  contentions 
(into  which  the  Alabama  courts  refused 
to  inquire)  that  the  ordinance  and  in¬ 
junction  are  in  fact  facially  unconstitu¬ 
tional  as  excessively  vague  prior  re¬ 
straints  on  First  Amendment  rights  and 
that  the  ordinance  had  been  discrimina¬ 
torily 
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applied.  It  should  be  noted,  with¬ 
out  elaboration,  that  there  is  clearly 
sound  basis  in  fact  for  this  assumption: 
the  Alabama  Court  of  Appeals,  in  a  case 
involving  one  of  these  petitioners,  has 
held  that  the  ordinance  is  “void  for 
vagueness  because  of  overbroad,  and  con¬ 
sequently  meaningless,  standards  for  the 
issuance  of  permits  for  processions,”  and 
that  the  ordinance  has  been  enforced 
discriminatorily.  Shuttlesworth  v.  City 
of  Birmingham,  43  Ala.App.  68,  180  So. 
2d  114  (1965).  However,  it  is  not  the 
merits  of  such  claims,  but  the  refusal  of 
the  Alabama  courts  to  consider  them, 
that  is  here  involved.8 

use  of  its  streets  and  sidewalks.  Since 

the  Alabama  courts  refused  to  consider 
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Like  the  Court,  I  start  with  the  prem¬ 
ise  that  States  are  free  to  adopt  rules 
of  judicial  administration  designed  to  re¬ 
quire  respect  for  their  courts'  orders. 
See  Howat  v.  State  of  Kansas,  258  U.S. 
181,  42  S.Ct.  277,  66  L.Ed.  550.3  But 
this  does  not  mean  that  this 
344 

valid  state 

interest  does  not  admit  of  collision  with 
other  and  more  vital  interests.  Surely 
the  proposition  requires  no  citation  that 
a  valid  state  interest  must  give  way  when 
it  infringes  on  rights  guaranteed  by  the 
Federal  Constitution.  The  plain  mean¬ 
ing  of  the  Supremacy  Clause  requires  no 
less. 

In  the  present  case  we  are  confronted 
with  a  collision  between  Alabama’s  in¬ 
terest  in  requiring  adherence  to  orders 
of  its  courts  and  the  constitutional  pro¬ 
hibition  against  abridgment  of  freedom 
of  speech,  more  particularly  “the  right 
•of  the  people  peaceably  to  assemble,”  and 

the  merits  of  petitioners’  constitutional 
claims  it  must  be  assumed  for  purposes  of 
review  that  the  ordinance  and  injunction 
were  invalid  attempts  to  exercise  such 
control. 

In  Kasper  v.  Brittain,  245  F.2d  92,  both 
the  District  Court  and  the  Court  of  Ap¬ 
peals  afforded  the  appellant  full  considera¬ 
tion  of  his  First  Amendment  contention 
and  found  it  to  be  without  merit  In  that 
circumstance,  the  language  of  the  opinion 
of  the  Court  of  Appeals,  245  F.2d,  at  96, 
presented  no  issue  for  this  Court’s  re¬ 
view. 

3.  It  should  be  noted  that  the  State’s  inter¬ 
est  in  the  integrity  of  its  injunctive  rem¬ 
edy  in  the  present  case  is  of  a  different 
order  than  that  embodied  in  our  Mine 
Worker)  rule.  The  injunctive  remedy 
was  not  here  necessary  to  preserve  the 
status  quo  while  a  case  was  pending  deci¬ 
sion.  but  was  merely  the  conversion  of  a 
broad  statutory  restraint  into  a  broader 
injunctive  restraint  of  indefinite  duration, 
unrelated  to  any  pending  litigation.  This 
Court’s  decision  in  Mine  Workers  was 
directed  to  the  integrity  of  the  District 
Court’s  power  “to  preserve  existing  con¬ 
ditions  while  it  was  determining  its  own 
authority  to  grant  injunctive  relief.” 

United  States  v.  United  Mine  Workers, 

330  U.S.  258,  293,  67  S.Ct.  677,  695, 


the  right  “to  petition  the  Government 
for  a  redress  of  grievances.”  See,  e.  g 
Stromberg  v.  People  of  State  of  Cali¬ 
fornia,  283  U.S.  359,  51  S.Ct.  532,  75  L. 
Ed.  1117;  De  Jonge  v.  State  of  Oregon* 
299  U.S.  353,  57  S.Ct.  255,  81  L.Ed.  278 1 
Thornhill  v.  State  of  Alabama,  310  U.S 
88,  60  S.Ct.  736,  84  L.Ed.  1093;  Eil 
wards  v.  State  of  South  Carolina, 
372  U.S.  229,  83  S.Ct.  680,  9  L.Ed. 
2d  697 ;  Cox  v.  State  of  Louisian?^ 
379  U.S.  536,  85  S.Ct.  453,  13  L. 
Ed.2d  471.  Special  considerations  have 
time  and  again  been  deemed  by  us 
to  attend  protection  of  these  freedoms 
in  the  face  of  state  interests  the  vindi¬ 
cation  of  which  results  in  prior  restraints 
upon  their  exercise,4  or  their  regulation 
in  a  vague  or  overbroad  manner,5  or  in  a 
way  which  gives  unbridled  discretion  to 
limit  their  exercise  to  an  individual  or 
group  of  individuals.5  To  give  these 
freedoms  the  necessary  “breathing  space  - 
to  survive,”  NAACP  v.  Button,  371  U.S. 
415,  433,  83  S.Ct.  328,  338,  9  L.Ed.2d  405, 

91  L.Ed.  884.  In  Howat  v.  State  of 
Kansas,  258  U.S.  181,  42  S.Ct  277,  66 
L.Ed.  550,  the  state  court’s  order  related 
to  a  pending  proceeding  before  the  state 
“Court  of  Industrial  Relations.”  The 
State’s  interest  is  here  further  limited  by 
the  traditional  rule  of  equity  jurisdiction 
that  equity  does  not  normally  restrain 
criminal  acts  but  that  the  State  should 
proceed  by  criminal  prosecution  with 
its  attending  safeguards. 

4.  See,  e.  g.,  Near  v.  State  of  Minnesota, 

283  U.S.  697,  713-720,  51  S.Ct  625, 
630-633,  75  L.Ed.  1357 ;  Freedman  v. 

State  of  Maryland,  380  U.S.  51,  57-60,  85 
S.Ct  734,  738-740,  13  L.Ed.2d  649. 

5.  See,  e.  g.,  Keyishian  v.  Board  of  Regents, 

385  U.S.  589,  87  S.Ct  675,  17  LJ3d.2d 
629;  Baggett  v.  Bullitt  377  U.S.  360, 
372-373,  84  S.Ct.  1316,  1322-1323,  12  L. 

Ed.2d  377 ;  Cramp  v.  Board  of  Public  In¬ 
struction,  368  U.S.  278,  287-288,  82  S.Ct 
275,  280-281,  7  L.Ed.2d  285. 

6.  See,  e.  g.,  Staub  v.  City  of  Baxley,  355  U. 

S.  313,  78  S.Ct  277,  2  L.Ed.2d  302; 

Lovell  v.  City  of  Griffin,  303  U.S.  444,  58 
S.Ct.  666,  82  L.Ed.  949;  Schneider 
v.  State,  308  U.S.  147,  60  S.Ct.  146,  84 
L.Ed.  155;  Cantwell  v.  State  of  Connecti¬ 
cut,  310  U.S.  296,  60  S.Ct  900,  84  L.Ed. 
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the  Court  has  modified  traditional  rules 
0f  standing  and  prematurity.  See  Dom- 


browski  v. 
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Pfister,  380  U.S.  479,  85  S.Ct. 
1116,  14  L.Ed.2d  22.  We  have  molded 
both  substantive  rights  and  procedural 
remedies  in  the  face  of  varied  conflicting 
interests  to  conform  to  our  overriding 
duty  to  insulate  all  individuals  from  the 
“chilling  effect”  upon  exercise  of  First 
Amendment  freedoms  generated  by 
vagueness,  overbreadth  and  unbridled 
discretion  to  limit  their  exercise. 

The  vitality  of  First  Amendment  pro¬ 
tections  has,  as  a  result,  been  deemed 
to  rest  in  large  measure  upon  the  ability 
of  the  individual  to  take  his  chances  and 
express  himself  in  the  face  of  such  re¬ 
straints,  armed  with  the  ability  to  chal¬ 
lenge  those  restraints  if  the  State  seeks 
to  penalize  that  expression.  The  most 
striking  examples  of  the  right  to  speak 
first  and  challenge  later,  and  of  peculiar 
moment  for  the  present  case,  are  the 
cases  concerning  the  ability  of  an  in¬ 
dividual  to  challenge  a  permit  or  licens¬ 
ing  statute  giving  broad  discretion  to  an 
individual  or  group,  such  as  the  Birming¬ 
ham  permit  ordinance,  despite  the  fact 
that  he  did  not  attempt  to  obtain  a  per¬ 
mit  or  license.  In  Staub  v.  City  of  Bax¬ 
ley,  355  U.S.  313,  78  S.Ct.  277,  2  L.Ed.2d 
302,  the  accused,  prosecuted  for  solicit¬ 
ing  members  for  an  organization  with¬ 
out  a  permit,  contended  that  the  ordi¬ 
nance  was  invalid  on  its  face  because  it 
made  exercise  of  freedom  of  speech  con¬ 
tingent  upon  the  will  of  the  issuing  au¬ 
thority  and  therefore  was  an  invalid 
prior  restraint — the  same  contention 
made  by  petitioners  with  regard  to  the 
Birmingham  ordinance.  The  Georgia 
Court  of  Appeals,  94  Ga.App.  18,  93  S.E. 
2d  375,  held  that  “[h]aving  made  no 
effort  to  secure  a  license  the  defendant 
is  in  no  position  to  claim  that  any  sec¬ 
tion  of  the  ordinance  is  invalid  or  uncon¬ 
stitutional  *  *  Staub  v.  City  of 

Baxley,  supra,  at  318,  78  S.Ct.  at  280. 
We  refused  to  regard  this  holding  as  an 
adequate  nonfederal  ground  for  decision, 
stating,  supra,  at  319,  78  S.Ct.  at  281: 


“The  decisions  of  this  Court  have 
uniformly  held  that  the  failure  to  ap¬ 
ply  for  a  license  under  an  ordinance 
which  on  its  face  violates  the  Constitu¬ 
tion 
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does  not  preclude  review  in  this 
Court  of  a  judgment  of  conviction  un¬ 
der  such  an  ordinance.  Smith  v.  Ca- 
hoon,  283  U.S.  553,  562,  51  S.Ct  582, 
585,  75  L.Ed.  1264;  Lovell  v.  City  of 
Griffin,  303  U.S.  444,  452,  58  S.Ct.  666, 
669,  82  L.Ed.  949.  ‘The  Constitution 
can  hardly  be  thought  to  deny  to  one 
subjected  to  the  restraints  of  such  an 
ordinance  the  right  to  attack  its  con¬ 
stitutionality,  because  he  has  not  yield¬ 
ed  to  its  demands.’  Jones  v.  City  of 
Opelika,  316  U.S.  584,  602,  62  S.Ct. 
1231,  1242,  86  L.Ed.  1691,  dissenting 
opinion,  adopted  per  curiam  on  rehear¬ 
ing,  319  U.S.  103,  104,  63  S.Ct.  890,  87 
L.Ed.  1290.” 

See  also  Cox  v.  State  of  Louisiana,  379 
U.S.  536,  556-557,  85  S.Ct.  453,  465-466, 
13  L.Ed.2d  471. 

Yet  by  some  inscrutable  legerdemain 
these  constitutionally  secured  rights  to 
challenge  prior  restraints  invalid  on  their 
face  are  lost  if  the  State  takes  the  pre¬ 
caution  to  have  some  judge  append  his 
signature  to  an  ex  parte  order  which 
recites  the  words  of  the  invalid  statute. 
The  State  neatly  insulates  its  legislation 
from  challenge  by  mere  incorporation  of 
the  identical  stifling,  overbroad,  and 
vague  restraints  on  exercise  of  the  First 
Amendment  freedoms  into  an  even  more 
vague  and  pervasive  injunction  obtained 
invisibly  and  upon  a  stage  darkened  lest 
it  be  open  to  scrutiny  by  those  affected. 
The  ex  parte  order  of  the  judicial  of¬ 
ficer  exercising  broad  equitable  powers 
is  glorified  above  the  presumably  care¬ 
fully  considered,  even  if  hopelessly  in¬ 
valid,  mandates  of  the  legislative  branch. 

I  would  expect  this  tribunal,  charged  as 
it  is  with  the  ultimate  responsibility  to 
safeguard  our  constitutional  freedoms, 
to  regard  the  ex  parte  injunctive  tool  to 
be  far  more  dangerous  than  statutes  to 
First  Amendment  freedoms.  One  would 
expect  this  Court  particularly  to  remem- 
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ber  the  stern  lesson  history  taught 
courts,  in  the  context  of  the  labor  injunc¬ 
tion,  that  the  ex  parte  injunction  repre¬ 
sents  the  most  devastating  of  restraints 
on  constitutionally  protected  activities. 
Today,  however,  the  weapon  is  given 
complete  invulnerability  in  the  one  con¬ 
text  in  which  the  danger  from  broad 
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prior  restraints  has  been  thought  to  be 
the  most  acute.  Were  it  not  for  the 
ex  parte  injunction,  petitioners  could 
have  paraded  first  and  challenged  the 
permit  ordinance  later.  But  because  of 
the  ex  parte  stamp  of  a  judicial  officer 
on  a  copy  of  the  invalid  ordinance  they 
barred  not  only  from  challenging  the 
permit  ordinance,  but  also  the  potential¬ 
ly  more  stifling  yet  unconsidered  re¬ 
straints  embodied  in  the  injunction  it¬ 
self. 

The  Court’s  religious  deference  to  the 
state  court’s  application  of  the  Mine 
Workers’  rule  in  the  present  case  is  in 
stark  contrast  to  the  Court’s  approach 
in  In  re  Green,  369  U.S.  689,  82  S.Ct. 
1114,  8  L.Ed.2d  198.  The  state  court 
issued  an  ex  parte  injunction  against 
certain  labor  picketing.  Green,  counsel 
for  the  union,  advised  the  union  that  the 
order  was  invalid  and  that  it  should  con¬ 
tinue  to  picket  so  that  the  order  could  be 
tested  in  a  contempt  hearing.  The  court 
held  Green  in  contempt  without  allowing 
any  challenge  to  the  order.  This  Court 
stated  that  the  issue  was  “whether  the 
state  court  was  trenching  on  the  federal 
domain.”  In  re  Green,  supra,  at  692,  82 
S.Ct.  at  1116.  It  remanded  for  a  hear¬ 
ing  to  determine  whether  the  activity  en¬ 
joined  was  “arguably”  subject  to  Labor 
Board  jurisdiction.  In  Green,  therefore, 
we  rejected  blind  effectuation  of  the 
State’s  interest  in  requiring  compliance 
with  its  court’s  ex  parte  injunctions  be¬ 
cause  of  the  “arguable”  collision  with 
federal  labor  policy.  Yet  in  the  present 
case  the  Court  affirms  the  determination 
of  a  state  court  which  was  willing  to  as¬ 
sume  that  its  ex  parte  order  and  the  un¬ 
derlying  statute  were  repugnant  on  their 
face  to  the  First  Amendment  of  the  Fed¬ 
eral  Constitution.  One  must  wonder 
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what  an  odd  inversion  of  values  it  is  to 
afford  greater  respect  to  an  “arguable” 
collision  with  federal  labor  policy  than  an 
assumedly  patent  interference  with  con¬ 
stitutional  rights  so  high  in  the  scale  of 
constitutional  values  that  this  Court  has 
described  them  as  being  “delicate  and 
vulnerable,  as  well  as  supremely 
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precious 

in  our  society.”  NAACP  v.  Button,  37j 
U.S.  415,  433,  83  S.Ct.  328,  338,  9  L.Ed 
2d  405. 

It  is  said  that  petitioners  should  have 
sought  to  dissolve  the  injunction  before 
conducting  their  processions.  That  ar¬ 
gument  is  plainly  repugnant  to  the  prin¬ 
ciple  that  First  Amendment  freedoms 
may  be  exercised  in  the  face  of  legisla¬ 
tive  prior  restraints,  and  a  fortiori  of  ex 
parte  restraints  broader  than  such  legis¬ 
lative  restraints,  which  may  be  chal¬ 
lenged  in  any  subsequent  proceeding  for' 
their  violation.  But  at  all  events,  prior 
resort  to  a  motion  to  dissolve  this  in¬ 
junction  could  not  be  required  because 
of  the  complete  absence  of  any  time 
limits  on  the  duration  of  the  ex  parte 
order.  See  Freedman  v.  State  of  Mary¬ 
land,  380  U.S.  51,  85  S.Ct.  734,  13  L.Ed. 
2d  649.  Even  the  Alabama  Supreme 
Court’s  Rule  47  leaves  the  timing  of  full 
judicial  consideration  of  the  validity  of 
the  restraint  to  that  court’s  untrammeled 
discretion. 


The  shifting  of  the  burden  to  peti¬ 
tioners  to  show  the  lawfulness  of  their 
conduct  prior  to  engaging  in  enjoined 
activity  also  is  contrary  to  the  principle, 
settled  by  Speiser  v.  Randall,  357  U.S. 
513,  526,  78  S.Ct.  1332,  1342,  2  L.Ed.2d 
1460,  that 


“The  man  who  knows  that  he  must 
bring  forth  proof  and  persuade  an¬ 
other  of  the  lawfulness  of  his  conduct 
necessarily  must  steer  far  wider  of  the 
unlawful  zone  than  if  the  State  must 
bear  these  burdens.  *  *  *  In 

practical  operation,  therefore,  this  pro¬ 
cedural  device  must  necessarily  pro¬ 
duce  a  result  which  the  State  could  not 
command  directly.  It  can  only  result 
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in  a  deterrence  of  speech  which  the 

Constitution  makes  free.” 

The  suggestion  that  petitioners  be 
muffled  pending  outcome  of  dissolution 
proceedings  without  any  measurable  time 
limits  is  particularly  inappropriate  in  the 
setting  of  this  case.  Critical  to  the  plain 
exercise  of  the  right  of  protest  was  the 
timing  of  that  exercise.  First,  the 
marches  were  part  of  a  program  to 
arouse  community 
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support  for  petition¬ 
ers’  assault  on  segregation  there.  A 
cessation  of  these  activities,  even  for  a 
short  period,  might  deal  a  crippling  blow 
to  petitioners’  efforts.  Second,  in 
dramatization  of  their  cause,  petitioners, 
all  ministers,  chose  April  12,  Good  Fri¬ 
day,  and  April  14,  Easter  Sunday,  for 
their  protests  hoping  to  gain  the  atten¬ 
tion  to  their  cause  which  such  timing 
might  attract.  Petitioners  received  no¬ 
tice  of  the  order  April  11.  The  ability 
to  exercise  protected  protest  at  a  time 
when  such  exercise  would  be  effective 
must  be  as  protected  as  the  beliefs  them¬ 
selves..  Cf.  Ex  parte  Jackson,  96  U.S. 
727,  733,  24  L.Ed.  877;  Grosjean  v. 
American  Press  Co.,  297  U.S.  233,  248- 
250,  56  S.Ct.  444,  448-449,  80  L.Ed.  660 ; 
Lovell  v.  City  of  Griffin,  303  U.S.  444, 
452,  58  S.Ct.  666,  669,  82  L.Ed.  949.  It 
is  a  flagrant  denial  of  constitutional 
guarantees  to  balance  away  this  principle 
in  the  name  of  “respect  for  judicial 
process.”  To  preach  “respect”  in  this 
context  is  to  deny  the  right  to  speak  at 
all. 

The  Court  today  lets  loose  a  devastat- 
ingly  destructive  weapon  for  infringe¬ 
ment  of  freedoms  jealously  safeguarded 
not  so  much  for  the  benefit  of  any  given 
group  of  any  given  persuasion  as  for  the 
benefit  of  all  of  us.  We  cannot  permit 
fears  of  “riots”  and  “civil  disobedience” 
generated  by  slogans  like  “Black  Power” 
to  divert  our  attention  from  what  is  here 
at  stake — not  violence  or  the  right  of  the 
State  to  control  its  streets  and  sidewalks, 
but  the  insulation  from  attack  of  ex 
parte  orders  and  legislation  upon  which 


they  are  based  even  when  patently  im¬ 
permissible  prior  restraints  on  the  ex¬ 
ercise  of  First  Amendment  rights,  thus 
arming  the  state  courts  with  the  power 
to  punish  as  a  “contempt”  what  they 
otherwise  could  not  punish  at  all.  Con¬ 
stitutional  restrictions  against  abridg¬ 
ments  of  First  Amendment  freedoms 
limit  judicial  equally  with  legislative  and 
executive  power.  Convictions  for  con¬ 
tempt  of  court  orders  which  invalidly 
abridge  First  Amendment  freedoms  must 
be  condemned  equally  with  convictions 
for  violation  of  statutes  which  do  the 
same  thing.  I  respectfully  dissent. 
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Antitrust  action  against  licensor  of 
mattresses  and  bedding  products.  The 
United  States  District  Court  for  the 
Northern  District  of  Illinois  enjoined 
licensor  from  engaging  in  conspiracy 
with  licensees  to  fix  minimum  retail 
prices  and  the  United  States  appealed 
under  the  Expediting  Act  and  probable 
jurisdiction  was  noted.  The  Supreme 
Court,  Mr.  Justice  Fortas,  held  that 
where  the  territorial  limitations  inherent 
in  plan  whereby  licensor,  controlled  by 
its  licensees  which  owned  substantially 
all  of  the  licensor’s  stock,  granted  mutu¬ 
ally  exclusive  territories  for  the  manu¬ 
facture  and  sale  of  mattresses  and  bed¬ 
ding  products  under  licensor’s  name  and 
trademarks,  were  a  part  of  the  aggrega¬ 
tion  of  trade  restraints  inherent  in  plan 
including  unlawful  price  fixing  and  polic- 
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Attorney  for  Appellant 
GERALD  ARMSTRONG 


Civil  No.  B  069450 


IN  THE  COURT  OF  APPEAL  FOR  THE  STATE  OF  CALIFORNIA 
SECOND  APPELLATE  DISTRICT,  DIVISION  _ 


CHURCH  OF  SCIENTOLOGY  INTERNATIONAL,) 

Plaintiff  and  Respondent,  )  [Los  Angeles  Superior 

)  Court  No.  BC  052395] 
vs.  }  J 

GERALD  ARMSTRONG,  j 

Defendant  and  Appellant.  j 

) 

- - - ) 


************* 

APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT ' S  OPENING  BRIEF 

************* 


Defendant  and  appellant  GERALD  ARMSTRONG  requests  an 
extension  for  30  days  of  the  time  in  which  to  file  Appellant's 
Opening  Brief  to  and  including  December  18,  1992.  This 
application  is  based  upon  the  Declaration  of  Ford  Greene, 


attached  hereto. 

DATED:  November  12,  1992 


HUB  LAW  OFFICES 


- — FORD-GREENH 

Attorney  for  Defendant  and 
Appellant 
GERALD  ARMSTRONG 


PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 
am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 
entitled  action.  My  business  address  is  711  Sir  Francis  Drake 
Boulevard,  San  Anselmo,  California.  I  served  the  following 
documents : 

APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT'S  OPENING  BRIEF; 

DECLARATION  OF  FORD  GREENE;  ORDER 

on  the  following  person (s)  on  the  date  set  forth  below,  by 

placing  a  true  copy  thereof  enclosed  in  a  sealed  envelope  with 

postage  thereon  fully  prepaid  to  be  placed  in  the  United  States 

Mail  at  San  Anselmo,  California: 

Andrew  H.  Wilson 

WILSON,  RYAN  &  CAMPILONGO 

235  Montgomery  Street,  Suite  450 

San  Francisco,  California  94104 

LAURIE  J.  BARTILSON,  ESQ. 

Bowles  &  Moxon 

6255  Sunset  Boulevard,  Suite  2000 
Los  Angeles,  California  90028 

COUNTY  CLERK 

Los  Angeles  Superior  Court 

111  N.  Hill  Street 

Los  Angeles,  California 

[X]  (By  Mail)  I  caused  such  envelope  with  postage  thereon 

fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 

[X]  (State)  I  declare  under  penalty  of  perjury  under  the 

laws  of  the  State  of  California  that  the 
above  is  true  and  correct. 

DATED:  November  12,  1992 
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DECLARATION  OP  FORD  GREENS 


FORD  GREENE  declares: 

1.  I  am  an  attorney  licensed  to  practice  law  in  the  Courts 
of  the  State  of  California  and  am  the  attorney  of  record  for 
GERALD  ARMSTRONG,  appellant  herein. 

2.  Pursuant  to  this  Court's  notice  dated  October  19,  1992, 
Appellant's  Opening  Brief  must  be  served  and  filed  on  or  before 
November  19,  1992.  No  previous  extensions  of  time  have  been 
requested  or  granted. 

3.  I  am  a  sole  practitioner  with  a  single  person  who  acts 
as  support  staff. 

4.  The  Appendix  pursuant  to  CRC  5.1  required  herein 
consists  of  hundreds  of  pages  which  were  not  susceptible  of 
precise  identification  until  the  Reporter's  Transcript  was  filed 
herein  because  I  could  not  reconstruct  from  my  notes  all  of  the 
evidence  that  was  admitted  and  excluded  by  the  trial  court  during 
the  hearing  on  respondent's  motion  for  preliminary  injunction  the 
grant  of  which  is  the  subject  of  this  appeal.  Additional  time  is 
needed  to  scrutinize  the  record  in  order  to  prepare  an  effective 
brief. 

5.  Additionally,  in  the  action  below,  plaintiff/respondent 
CHURCH  OF  SCIENTOLOGY  INTERNATIONAL  has  noticed  a  demurrer  to 
ARMSTRONG'S  First  Amended  Answer  and  noticed  a  motion  to  strike 
his  Cross-Complaint  in  such  a  manner  that  oppositions  to  both 
must  be  filed  in  the  superior  court  on  or  before  November  19, 

1992.  This  conflicts  with  my  ability  to  prepare  an  effective 
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Opening  Brief. 

6.  The  issues  on  appeal  are  numerous  and  complex.  In 
part,  said  issues  include,  but  are  not  limited  to  the  following: 

a.  Whether  it  is  a  violation  of  public  policy  for 
Scientology  to  obstruct  justice  by  suppressing  evidence  of  its 
criminal  and  civil  wrongdoing  through  the  mechanism  of  employing 
settlement  agreements,  such  as  that  which  is  the  basis  for  the 
injunction  below,  to  silence  and  intimidate  witnesses; 

b.  Whether  the  settlement  agreement  at  issue  was  a 
collusive  attempt  to  engineer  the  reversal  of  an  adverse  superior 
court  opinion  in  Church  of  Scientology  of  California  v. 

Armstrong.  Los  Angeles  Superior  Court  Action  No.  C  420153, 
affirmed  on  appeal.  Church  of  Scientology  of  California  v. 
Armstrong  (1991)  232  Cal.App.3d  1060; 

c.  Whether  the  injunction  below  is  in  restraint  of  trade 
inasmuch  as  it  prohibits  Armstrong  from  working  for  anti- 
Scientology  attorneys  in  perpetuity; 

d.  Whether  the  injunction  below  violates  appellant's  right 
to  employment,  to  assembly,  to  free  speech  and  association; 

e.  Whether  the  injunction  below  is  incapable  of 
enforcement; 

f.  Whether  the  injunction  below  is  unconstitutionally 
vague  and  broad; 

7 .  In  consequence  of  the  foregoing,  I  will  not  be  able  to 
complete  our  Appellant's  Opening  Brief  in  this  case  by  November 
18,  1992  without  impairing  the  quality  of  the  brief. 
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For  this  reason,  I  request  a  thirty  day  extension  of  time 
through  and  including  December  18,  1992. 

This  extension  of  time  in  which  to  file  Appellant's  Opening 
Brief  is  sought  in  good  faith  and  for  the  reasons  set  forth  above 
and  not  for  the  purpose  of  delay. 

Under  penalty  of  perjury  pursuant  to  the  laws  of  the  State 
of  California  I  hereby  declare  that  the  foregoing  is  true  and 
correct  according  to  my  first-hand  knowledge,  except  those 
matters  stated  to  be  on  information  and  belief,  and  as  to  those 
matters,  I  believe  them  to  be  true. 

Executed  on  November  12,  1992, 
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ORDER 


IT  IS  HEREBY  ORDERED  that  defendant  and  appellant  GERALD 
ARMSTRONG  shall  have  an  extension  of  the  time  in  which  to  file 
his  Appellant's  Opening  Brief  to  and  including  December  18,  1992. 


DATED:  November  _ , 

1992 

Presiding  Justice 
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Exhibit  E 


Civil  No.  B  069450 


IN  THE  COURT  OF  APPEAL  FOR  THE  STATE  OF  CALIFORNIA 
SECOND  APPELLATE  DISTRICT,  DIVISION  FOUR 


CHURCH  OF  SCIENTOLOGY  INTERNATIONAL,) 

Plaintiff  and  Respondent,  )  [Los  Angeles  Superior 

)  Court  No.  BC  052395] 

vs.  j 

GERALD  ARMSTRONG,  ) 

) 

Defendant  and  Appellant.  ) 

) 

- ) 


************* 


APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT'S  OPENING  BRIEF  50  PAGES  IN  LENGTH; 
DECLARATION  OF  FORD  GREENE;  ORDER 

************* 


Ford  Greene 

State  Bar  No.  107601 

HUB  LAW  OFFICES 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  CA  94960-1949 

Telephone;  (415)  258-0360 


Attorney  for  Appellant 
GERALD  ARMSTRONG 


COPY 


Civil  NO.  B  069450 


IN  THE  COURT  OF  APPEAL  FOR  THE  STATE  OF  CALIFORNIA 
SECOND  APPELLATE  DISTRICT,  DIVISION  FOUR 


CHURCH  OF  SCIENTOLOGY  INTERNATIONAL,) 

Plaintiff  and  Respondent,  )  [Los  Angeles  Superior 

)  Court  No.  BC  052395] 

VS.  J 

GERALD  ARMSTRONG,  ) 

Defendant  and  Appellant.  ) 

) 

— - - - ) 


************* 

APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT ' S  OPENING  BRIEF 
NOT  IN  EXCESS  OF  50  PAGES;  DECLARATION  OF 
FORD  GREENE;  ORDER 

************* 


Defendant  and  appellant  GERALD  ARMSTRONG  requests  an 
extension  for  10  days  of  the  time  in  which  to  file  Appellant's 
Opening  Brief  to  and  including  January  18,  1993  This  application 
is  based  upon  the  Declaration  of  Ford  Greene,  attached  hereto. 
DATED:  January  12,  1993  HUB 


Attorney  for  Defendant  and 

Appellant 

GERALD  ARMSTRONG 


PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 
am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 
entitled  action.  My  business  address  is  711  Sir  Francis  Drake 
Boulevard,  San  Anselmo,  California.  I  served  the  following 
documents : 

APPLICATION  FOR  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  APPELLANT ' S  OPENING  BRIEF  NOT  IN  EXCESS  OF  50 
PAGES;  DECLARATION  OF  FORD  GREENE;  ORDER 

on  the  following  person (s)  on  the  date  set  forth  below,  by 

placing  a  true  copy  thereof  enclosed  in  a  sealed  envelope  with 

postage  thereon  fully  prepaid  to  be  placed  in  the  United  States 

Mail  at  San  Anselmo,  California; 

Andrew  H.  Wilson 

WILSON,  RYAN  &  CAMPILONGO 

235  Montgomery  Street,  Suite  450 

San  Francisco,  California  94104 

LAURIE  J.  BARTILSON,  ESQ. 

Bowles  &  Moxon 

6255  Sunset  Boulevard,  Suite  2000 
Los  Angeles,  California  90028 

COUNTY  CLERK 

Los  Angeles  Superior  Court 

111  N.  Hill  Street 

Los  Angeles,  California 


[X]  (By  Mail) 


I  caused  such  envelope  with  postage  thereon 
fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 


iX]  (State) 


I  declare  under  penalty  of  perjury  under  the 
laws  of  the  State  of  California  that  the 
above  is  true  and  correct. 


DATED;  January  12,  1993 
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DECLARATION  OF  FORD  GREENE 


FORD  GREENE  declares: 

1.  I  am  an  attorney  licensed  to  practice  law  in  the  Courts 
of  the  State  of  California  and  am  the  attorney  of  record  for 
GERALD  ARMSTRONG,  appellant  herein. 

2.  On  Friday,  January  8,  1993,  I  timely  filed  appellant's 
91-page  opening  brief  pursuant  to  California  Rules  of  Court,  Rule 
40  (n) .  On  Monday,  January  11,  1993,  this  Court  considered  and 
summarily  denied  Appellant's  Application  to  File  an  Opening  Brief 
in  Excess  of  Fifty  Pages  which  was  submitted  to  it  concurrently 
with  the  Opening  Brief. 

3.  Appellant  has  raised  meritorious  issues  on  appeal.  In 
order  that  his  appeal  be  heard  and  considered  by  this  Court, 
appellant  requests  that  he  be  allowed  an  opportunity  to  reduce 
the  size  of  his  brief  to  the  maximum  allowable  page-limit  of  50 
pages. 

4 .  For  the  purpose  of  having  an  opportunity  to  trim  his 
brief  to  within  the  limits  set  forth  in  California  Rule  of  Court 
15  (e) ,  appellant  requests  an  extension  of  10  days  which  would 
start  to  run  from  January  8,  1993,  the  date  that  the  oversized 
brief  was  filed. 

5.  One  previous  extension  of  time  of  30  days  was  granted 
to  appellant. 

6.  This  extension  of  time  in  which  to  file  Appellant's 
Opening  Brief  is  sought  in  good  faith  and  for  the  reasons  set 
forth  above  and  not  for  the  purpose  of  delay. 
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Under  penalty  of  perjury  pursuant  to  the  laws  of  the  state 
of  California  I  hereby  declare  that  the  foregoing  is  true  and 
correct  according  to  my  first-hand  knowledge,  except  those 
matters  stated  to  be  on  information  and  belief,  and  as  to  those 
matters,  I  believe  them  to  be  true. 
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ORDER 


IT  IS  HEREBY  ORDERED  that  defendant  and  appellant  GERALD 
ARMSTRONG  shall  have  an  extension  of  the  time  in  which  to  file 
his  Appellant's  Opening  Brief,  not  to  exceed  50  pages  in  length, 
to  and  including  January  18,  1993. 

DATED:  January  _ ,  1993 


Presiding  Justice 
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Exhibit  F 


WILSON,  RYAN  A  CAMP1LONGO 
23S  Moeljomety  Street,  Sdte  4S0 
Sen  Franc iiKxi,  California  >4)04 


MflR-26-’92  THU  14:28  ID:URC 


TEL  NO: 415-394-8560 
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Andrew  H.  Wilson 
WILSON,  RYAN  £  CAMPXLONGO 
395  Montgomery  Ctreet 
Suite  450 

Sen  Francisco,  California  94104 
(415)  391-3900 

Laurie  J.  Bartilson 
BOWLES  &  MOXON 
6255  Sunset  Boulevard 
Suita  2000 

Hollywood,  California  90028 
(213)  661-4030 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 


FILED 

yiARB4199'd 

HOWARD  HANSON 
MA1UN  COUNTY  CLERK 
ByAiCoopefiD^wy 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  MARIN 


CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL ,  a  California  ) 
13  ||  not-for-profit  religious  ) 
corporation; 


14 

15 

16 

17 

18 

19 

20 


Plaintiff, 


vs. 


GERALD  ARMSTRONG;  DOES  1 
through  25,  incluslva, 

Defendants . 


) 

) 

) 

) 

) 

) 

) 

} 

) 

) 

.) 


Case  No.  152229 


ORDER  RE  DEFENDANT'S 
NOTION  TO  DISMISS  OR  STAY 
OR  TRANSFER  TO  LOS  ANGELES 
SUPERIOR  COURT 


Defendant's  motion  for  a  change  of  venue  was  heard  on  March  20, 

21 II  1992  at  9: oo  a. a.  in  the  above-entitled  Court.  Plaintiff  was 

22  reprflsftnt.HfJ  by  Wilson,  Ryan  and  Campilongo,  Andrew  H.  Wilson 

23  appearing,  and  by  Bowles  and  Moxon,  Laurie  J.  Bartilson  appearing. 

24  Defendant  was  represented  by  Ford  Greene. 

25  ||  Whereas,  the  Honorable  Bruce  R.  Geemaert  of  the  Los  Angeles 

26 1  superior  court,  having  replaced  Paul  G.  BrecJcenridge,  Jr.,  in  Church 
27  St  gcientoloov  of-  California  v.  Gerald  Armstrong .  Los  Angeles 
29  Superior  Court  case  No.  C  420  153,  narrowly  ruled  on  Dooembar  23, 
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1991  tbit  pursuant  to  Code  of  Civil  Pxaceduia  sections  127(a)  (4)  and 
664.4  ha  did  not  have  jurisdiction  to  enforce  the  Mutual  Release  of 
All  Claims  and  Settlement  Agreement  executed  December  6,  1986/  and 
Whereas,  Paragraph  20  of  said  Agreement  is  nevertheless 
effective  as  a  forum  selection  clause  which  this  court  say  enforce 
under  smith  v.  Superior  Court  (1986) ;  and 

Having  reviewed  the  written  arguments  and  evidence  submitted  by 
the  parties,  and  having  heard  the  arguments  of  counsel, 

It  is  therefore  ORDERED  as  follows: 

1.  Defendant's  motion  to  transfer  the  file  in  Marin  County 
Superior  Court  case  No.  152229  is  GRANTED. 

a.  It  is  FURTHER  ORDERED  that  the  file  herein  shall  be 
transferred  to  Janes  H.  Dempsey,  Executive  Officer  and  Clerk  of  the  - 
superior  court  of  Los  Angeles,  111  North  spring  Street,  Loe  Angeles, 
California,  90012  immediately  after  the  expiration  of  twenty  (20) 
days  of  the  dats  of  this  Ordsr  as  required  by  Code  of  Civil 
Procedure  sections  399  and  400,  the  parties  hereto  valving  the 
written  notice  required  by  Code  of  civil  Procedure  section  400. 

b.  It  is  JORTBER  ORDERED  that  pursuant  to  Code  of  Civil 
Procedure  section  399  Plaintiff  shall  pay  the  costs  of  transfer  of 
the  file  to  Los  Angeles  superior  Court. 

c.  It  is  fURTHIR  ORDERED  that  this  Court  shall  retain 
jurisdiction  to  determine,  upon  noticed  motion,  whether  Defendant 
should  be  awarded  fees  and  costs  in  connection  with  the  bringing  of 

Motion  to  Transfer  and  to  enforce,  if  necessary,  Paragraphs  2.b. 
through  f.  until  the  earlier  of  May  4,  1992  or  tha  date  a 

preliminary  injunction  motion  is  appealed  or  denied  in  the  Los 
Angeles  Superior  Court. 
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2.  This  Court's  order  of  March  8,  1992  is  haraby  extended* *1 


■£urXt ^ 


through  and  including  the  earlier  of  May  4,  1992W  the  data  that  a. 

r 

|IL  7  f "" * . y  <«  rjy»rvt-»/1  hv  the— fay  ftwyOAfl. 

superior  Court.  Defendant  Gerald  Armstrong  and  his  agents  are 

f 

hereby  enjoined  from  violation  of  that  certain  Settlement  Agreement 
("Agreement**)  dated  December  6,  1986,  including  the  following: 

a .  Armstrong  is  restrained  from  violating  Paragraph  7  (d) 
which  prohibits  Armstrong  from  creating  or  publishing  books  or 
magazine  articles,  disclosing  his  experiences  with  Scientology,  and 
any  knowledge  or  information  he  may  have  concerning  the  Church  of 
Scientology,  L.  Ron  Hubbard,  or  any  of  the  organizations  listed  in 
Paragraph  1  of  the  Agreement  ("Scientology  organizations") 
affiliated  therewith,  disclosing  documents  identified  in  Exhibit  A 
to  the  Settlement  Agreement,  including  films,  tapes,  photographs, 
recordings  or  variations  or  copies  of  any  such  materials  which 
concern  or  relate  to  the  religion  of  Scientology,  L.  Ron  Hubbard  or 
any  of  the  Scientology  organizations; 

b.  Defendant  is  restrained  from  violating  the  provisions 
of  Paragraph  7(g)  which  prohibits  Defendant  from  voluntarily 
assisting  or  cooperating  with  any  person  adverse  to  Scientology  in 
any  proceeding  against  any  of  the  Scientology  organisations,  or  from 
cooperating  in  any  manner  with  any  organizations  aligned  against 
Scientology; 

c.  Defendant  is  restrained  from  violating  the  provisions 
of  Paragraph  7(h)  which  prohibits  Defendant  from  testifying  or 
participating  in  judicial  or  administrative  proceedings  adverse  to 
Scientology  or  any  of  the  Scientology  organizations  unless  compelled 
to  do  so  by  subpoena  or  lawful  process; 
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d.  Defendant  is  restrained  from  violating  the  provisions  '• 
of  Paragraph  10,  which  prohibits  Defendant  from  assisting  or  : 
advising  anyone,  including  individuals,  partnerships,  associations, 
corporations,  or  governmental  entities  contemplating  any  claim  or 
engaged  in  litigation  or  involved  in  or  contemplating  any  activity 
adverse  to  the  interests  of  any  of  the  Scientology  organisations; 

e.  Defendant  is  restrained  from  violating  the  provisions 
of  Paragraph  18(d),  which  prohibits  Defendant  from  disclosing  the 
contents  of  the  Agreement; 

f .  Nothing  in  this  Order  shall  be  construed  to  prohibit 
Armstrong  from  working  in  the  employ  of,  or  as  an  independent 
contractor  for,  Pord  Greene  on  matters  not  involving  the  church  of 
Scientology  International  or  any  of  the  Scientology  organizations .  - 

MICHAEL  B.  DUFFICY 

,  1992.  _ 

JUDGE  OF  THE  SUPERIOR  COURT 


DATED 


Approved  as  to  form; 


Ford  Greene,  Esq. 

Attorney  for  Defendant  Gerald 
Armstrong 
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PAUL  MORANTZ 

A  Professional  Corporation 
P.0.  Box  511 

Pacific  Palisades,  California  90272 
(310)  459-4745 

HUB  LAW  OFFICES 
Ford  Greene,  Esquire 
California  State  Bar  No.  107601 
711  Sir  Francis  Drake  Boulevard 
San  Anselmo,  California  94960-1949 
(415)  258-0360 

Attorneys  for  DEFENDANT  GERALD  ARMSTRONG 


IN  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
COUNTY  OF  LOS  ANGELES 


CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  a  California  ) 
not-for-profit  religious  ) 

corporation;  ) 

) 

Plaintiffs,  ) 

) 

vs.  ) 

) 

) 

) 

GERALD  ARMSTRONG;  DOES  1  ) 

through  25,  inclusive,  ) 

) 

Defendants .  ) 

) 

) 

_ _ ) 


PLEASE  TAKE  NOTICE  THAT 


CASE  NO.  BC  052  395 
(Marin  County  Sup.  Ct. 
Case  No.  152  229 


NOTICE  OF  RULING 


Motion  Cut  Off;  Not  Set 
Discovery  Cut  off:  Not  Set 
Trial  Date;  None 

Defendant  Gerald  Armstrong ' s 


Demurrer  and-  Motion  to  Strike  came  before  the  court  in  Department 
30  on  July  2,  1992,  and  _the  court  ruled  as  follows: 

1.  Demurrer  is  overruled. 


decision 


on  public  policy 


The  court  did  not  make  any 
reasonableness,  or  adequate 
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consideration  at  this  time. 


2.  Court  finds  Plaintiff  appears  to  delight  in 
inflammatory,  irrelevant,  and  improper  language  and  grants, 
striking  paragraph  12,  pp.  4-6,  In.  13;  and  paragraph  3,  page  3, 
lines  8-10.  Denied  as  to  remaining  request  to  strike. 

3.  Plaintiff  is  to  answer  in  twenty  days. 

Date;  July  /CP.  1992 


PAUL  _ 

FORD  GREENE 

Attorney  for  Defendant 
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PROOF  OF  SERVICE  BY  MAIL 


I  am  a  resident  of  Los  Angeles  County,  am  over  the  age  of 

eighteen,  and  not  a  party  to  the  herein  action.  My  business 

address  is  P.O.  Box  511,  Pacific  Palisades,  California  90272. 

On  July  11,  1992,  I  served  the  within  Notice  of  Ruling  on 

the  parties  by  placing  a  copy  of  the  same  in  a  sealed  envelope 

with  postage  thereon  and  placed  the  same  in  the  United  States 

mail  at  Pacific  Palisades  address  as  follows: 

Andrew  H.  Wilson 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street 
Suite  450 

San  Francisco,  CA  94104 

Laurie  J.  Bartilson 
*  BOWLES  &  MOXON 

6255  Sunset  Boulevard 
Suite  2000 
Hollywood,  CA  90028 


I  declare  that  the  above  is  true  under  the  penalty  of 


perjury.  E  Palisades, 


California. 
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SUPERIOR  COURT  OF  THE  ST 
FOR  THE  COUNTY  OF. 
DEPARTMENT  NO.  56  HON . ' 


ATE  OF  CALIFORNIA 

LOS  ANGELES 

3RUCE  R.  GEERNAERT, 


JUDGE 


CHURCH  OF  SCIENTOLOGY,  ETC.,  ) 

)• 

PLAINTIFFS,  ) 

) 

VS.  ) 

) 

GERALD  ARMSTRONG,  ET  AL.,  ) 


) 

DEFENDANTS.  ) 
_ ) 


NO.  BC  052395 


REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 
TUESDAY,  APRIL  28,  1992 


FOR  THE  PLAINTIFF: 


WILSON,  RYAN  g  CAMPILONGO 
BY:  ANDREW  WILSON 

235  MONTGOMERY  STREET  -  SUITE  850 
SAN  FRANCISCO,  CALIFORNIA 
TELEPHONE:  (415)  391-3900 

AND 


BOWLES  g  MOXON 

BY:  LAURIE  J.  BARTILSON 

6255  SUNSET  BOULEVARD  -  SUITE  2000 

HOLLYWOOD,  CALIFORNIA  90028 

TELEPHONE:  (213)  661-4030 


(APPEARANCES  CONTINUED  ON 
FOLLOWING  PAGE.) 


MAUREEN  GERWIG,  CSR  NO.  1877 
OFFICIAL  REPORTER 
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APPEARANCES : 


(CONTINUED) 


FOR  THE  DEFENDANT: 


HUB  LAW  OFFICES 

BY:  FORD  GREENE 

711  SIR  FRANCIS  DRAKE  BOULEVARD 

SAN  AN S ELMO,  CALIFORNIA  94960 

TELEPHONE:  (415)  258-0360 

AND 

PAUL  MORANTZ 
ATTORNEY  AT  LAW 
P.O.  BOX  511 

PACIFIC  PALISADES,  CALIFORNIA  90272 
TELEPHONE:  459-4745 


FOR  AMICUS  CURIAE:  LEWIS,  D’AMATO,  BRISBOIS  S  BISGAARD 

BY:  GRAHAM  E.  BERRY 

221  NORTH  FIGUEROA  STREET 
SUITE  1200 

LOS  ANGELES,  CALIFORNIA  90012 
TELEPHONE:  (213)  250-1800 
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LOS  ANGELES,  CALIFORNIA;  TUESDAY,  APRIL  28,  1992  ;  A . M .  SESSION 
DEPARTMENT  NO.  56  HON.  3RUCE  R.  GEERNAERT,  JUDGE 

(MAUREEN  GERWIG,  OFFICIAL  REPORTER) 

-OOO- 

THE  COURT:  THE  MATTER  OF  CHURCH  OF  SCIENTOLOGY 
VERSUS  GERALD  ARMSTRONG,  BC  052395. 

YOUR  APPEARANCES,  PLEASE. 

MR.  WILSON:  ANDREW  WILSON  APPEARING  ON  BEHALF  OF 
PLAINTIFF,  CHURCH  OF  SCIENTOLOGY  INTERNATIONA. 

MS.  BARTILSON:  LAURIE  BARTILSON  ALSO  HERE  FOR  PLAINTIFF. 

MR.  GREENE:  FORD  GREENE  ON  BEHALF  OF  DEFENDANT 

GERALD  ARMSTRONG. 

MR.  MORANTZ:  PAUL  MORANTZ  ALSO  FOR  DEFENDANT  GERALD 
ARMSTRONG. 

MR.  BERRY:  GRAHAM  BERRY  ON  BEHALF  OF  JOSEPH  E.  YANNY 
WHO  IS  NOW  AN  AMICUS  CURIAE  IN  THE  CASE. 

JUDGE  DUFFICY  GRANTED  LEAVE  TO  FILE  AN  AMICUS 
CURIAE  BRIEF,  AND  THERE  IS  ALSO  A  MOTION. 

MR.  WILSON:  JUDGE  DUFFICY  GRANTED  A  MOTION  FOR  } 

MR.  BERRY  TO  APPEAR  AS  AMICUS  CURIAE  WITH  RESPECT  TO  THE  -- 
THAT  DOES  NOT  MEAN  MR.  BERRY  IS  ALLOWED  TO  APPEAR  WITH 
RESPECT  TO  THE  CHALLENGE  WE  JUST  FILED. 

THE  COURT:  WE  WILL  GET  TO  THAT.  I  DON'T  KNOW 

THAT  THAT'S  GOING  TO  BE  MEANINGFUL. 

IT'S  NECESSARY  TO  STATE  THE  BACKGROUND  HERE  TO 
DETERMINE  THE  PROPRIETY  OF  THE  PEREMPTORY  CHALLENGE  THAT 
WAS  FILED  THIS  MORNING  IN  DEPARTMENT  56. 
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SUPERVISED  AGREEMENT  UNDER  664.6.  SO  THIS  CASE  IS  WHAT  YOU 
.MIGHT  CALL  A  RUN-OF-THE-MILL  BREACH  OF  CONTRACT  CASE  AND, 
THEREFORE,  I  DON'T  THINK  THERE  IS  MUCH  TO  THIS  ARGUMENT 
THAT  IT  IS  THE  SAME  CASE  OR  CONTROVERSY  THAT  I  DECIDED  AND 
MAYBE  ON  THAT  BASIS  ALONE  --  NOW,  IT  MAY  BE  RELATED,  AND 
MAYBE  DEPARTMENT  1  HAS  SENT  IT  HERE  BECAUSE  THEY  HAVE 
DETERMINED  THAT  IT'S  RELATED.  AND  I  GUESS  WE  SHOULD  SORT 
OF  SUSPECT  THAT,  BECAUSE  IT  SHOWS  56  OUT  OF  ALL  THE 
DEPARTMENTS  IN  THE  BUILDING. 

THERE  IS  ONE  OTHER  POSSIBLE  REASON.  I  AM  THE 
ONLY  I.C.  JUDGE  THAT  IS  NOW  HEARING  WRITS  AND  RECEIVERS 
MATTERS . 

MR.  MORANTZ:  JUDGE  O'BRIEN  MADE  THE  COMMENT  ON  THE 

BENCH.  HE  SAID,  I  UNDERSTAND  ONE  OF  THE  PARTIES  HAS  MADE  A 
MOTION  TO  SEND  THIS  CASE  TO  JUDGE  GEERNAERT. 

I  THINK  HE  WAS  AWARE  -- 

THE  COURT:  IN  ALL  LIKELIHOOD  THAT'S  WHY  IT'S  HERE 

BECAUSE  IT'S  DEEMED  TO  BE  RELATED. 

THEN  YOU  GET  TO  THE  POINT  I  DON'T  THINK  THERE 
js  ANY  CASE  COVERING  THE  SCENARIO. 

I  HAVE  NOT  MADE  ANY  RULING  OR  DECISION  BASED 
ON  A  BREACH  OF  CONTRACT  CASE. 

ALL  I  DECIDED  WAS  THE  LAW  APPLYING  TO  THE 
CONTROVERSY  AS  TO  WHETHEROR  NOT  IT  COULD  BE  ENFORCED  UNDER 
664.6  OR  THAT  OTHER  CODE  SECTION,  AND  BOTH  OF  THOSE  WERE 
PREMISED  ON  THEIR  BEING  A  PRIOR  COURT  ORDER. 

MR.  MORANTZ:  YOU  DID  MAKE  STATEMENTS  IN  THE  TRANSCRIPT 


WHETHER  OR  NOT  THE  CONTRACT  WOULD  BE  ENFORCIBLE. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


THE  COURT:  I  MAY  HAVE  MADE  COMMENTS  ABOUT  IT  BUT 

THERE  IS  A  LOT  OF  LAW  HOW  UNCERTAIN  A  CONTRACT  HAS  TO  BE 
BEFORE  YOU  CAN  SUE  FOR  BREACH  OF  CONTRACT.  AND  THERE  IS  EVEN 
A  DISTINCTION  BETWEEN  HOW  SPECIFIC  IT  NEEDS  TO  BE  FOR  - 
SPECIFIC. 

MR.  MORANTZ:  WE  WOULD  LIKE  THE  OPPORTUNITY  TO  BE 

ABLE  TO  BRIEF. 

YOU  MADE  STATEMENTS  AND  FINDINGS  THAT  DO  EFFECT 
THE  CONTRACT  ISSUE. 

THE  COURT:  I  DON'T  SEE  THERE  IS  A  VALID  REASON  TO 

BRIEF  THIS.  IT'S  A  DIFFERENT  CASE.  IT'S  NOT  THE  CASE 
I  HAD. 

THERE  IS  NO  REASON  FOR  ME  NOT  TO  RECOGNIZE 
THIS  PEREMPTORY  CHALLENGE. 

MR.  MORANTZ:  WE  ARE  TRYING  TO  GET  AN  OPPORTUNITY 

TO  RESEARCH  IT  AND  TO  BE  ABLE  TO  BRIEF  IT. 

YOU  MAY  HAVE  MADE  RULINGS  RELATING  TO  A  66.4. 

YOU  MADE  FACTUAL  FINDINGS  THAT  WOULD  ALSO  AFFECT  A  BREACH 
OF  CONTRACT  SUIT. 

THE  COURT:  I  CERTAINLY  DIDN'T  INTEND  ANY  OF  MY 

ANALYSIS  TO  BE  A  FACTUAL  FINDING. 

ACTUALLY  IT  WOULD  BE  A  JURY  TRIAL  ENTITLEMENT, 

SO  I  AM  GOING  TO  — 

MR.  MORANTZ:  WE  ALSO  HAVE  THE  ISSUE  OF  TIMELINESS. 

IT  WASN'T  FILED  IN  DEPARTMENT  1  OR  85. 

THE  COURT:  THIS  IS  SUCH  AN  UNUSUAL  METHOD  FOR  AN 

ASSIGNMENT  TO  COME  FROM  DEPARTMENT  1  THAT  HAD  YOU  BEEN 
SITTING  THERE  IN  1  AND  HE  SAID  GO  TO  56  I  THINK  YOU  3ROBABLY 
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HAD  TO  FILE  IT  THERE  IN  1. 


BUT  IN  VIEW  OF  THE  WAY  THIS  HAPPENS  I  THINK 
THAT’S  READING  IT  PRETTY  TECHNICALLY.  SO  I  AM  GOING  TO 
RECOGNIZE  THE  CHALLENGE  AND  OVERRULE  THE  OBJECTIONS. 

SO  HERE  IS  THE  MINUTE  ORDER.  AFTER  CONSIDERING 
ARGUMENTS  OF  COUNSEL  IN  SUPPORT  AND  IN  OPPOSITION  TO  THE 
PEREMPTORY  CHALLENGE  FILED  THIS  DATE  THE  COURT  RECOGNIZES 
THE  CHALLENGE  AS  TIMELY  AND  VALID,  AND  THE  MATTER  IS 
TRANSFERRED  TO  DEPARTMENT  --  I  AM  GOING  TO  CALL  DEPARTMENT  1 
AND  ASK  HIM  WHETHER  HE  WANTS  ME  TO  SEND  IT  BACK  TO  85. 

JUDGE  MALLANO  HAS  ORDERED  IT  TO  DEPARTMENT  86. 

(PROCEEDINGS  CONCLUDED.) 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  LOS  ANGELES 
DEPARTMENT  NO.  56  HON.  BRUCE  R.  GEERNAERT, 


1 


JUDGE 


Church  of  Scientology,  etc.,  ) 

) 

PLAINTIFFS,  ) 

) 

VS.  ) 

) 

GERALD  ARMSTRONG,  ET  AL.,  ) 

) 

DEFENDANTS.  ) 

_ ) 


NO.  BC  052395 
REPORTER'S  CERTIFICATE 


STATE  OF  CALIFORNIA  ) 

)  SS. 

COUNTY  OF  LOS  ANGELES  ) 

I,  MAUREEN  GERWIG,  CSR  NO.  1877,  OFFICIAL  REPORTER 
OF  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA,  FOR  THE 
COUNTY  OF  LOS  ANGELES,  DO  HEREBY  CERTIFY  THAT  THE  FOREGOING 
PAGES,  1  THROUGH  23,  COMPRISE  A  FULL,  TRUE,  AND  CORRECT 
TRANSCRIPT  OF  THE  PROCEEDINGS  HELD  IN  THE  ABOVE-ENTITLED 
MATTER  ON  TUESDAY,  APRIL  28,  1992. 

DATED  THIS  9TH  DAY  OF  MAY,  1992. 
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act  procompetitively  after  the  acquisition  is 
consummated.  Finally,  the  FTC  showed 
that  the  equities  favor  issuing  this  injunc¬ 
tion.  Therefore,  we  VACATE  the  district 
court’s  order  denying  the  FTC’s  request 
for  a  preliminary  injunction  and  REMAND 
the  case,  directing  the  district  court  to  is¬ 
sue  the  preliminary  injunction. 

IT  IS  SO  ORDERED. 


(O  |  KEY  NLfMBf*  SYSTEM^ 


Margery  WAKEFIELD,  Plaintiff, 
v. 

The  CHURCH  OF  SCIENTOLOGY  OF 
CALIFORNIA,  Defendant-Appellee, 

Times  Publishing  Company  and 

Tribune  Company,  Appellants. 

No.  89-3796. 

United  States  Court  of  Appeals, 
Eleventh  Circuit. 

Aug.  12,  1991. 

Religious  organization  sought  orders 
to  show  cause  why  plaintiff,  which  had 
brought  suit  against  organization,  should 
not  be  held  in  civil  and  criminal  contempt 
for  violating  confidentiality  requirement  of 
settlement  agreement  Newspapers’  mo¬ 
tions  for  access  to  contempt  hearings  and 
related  pleadings,  proceedings,  and 
records,  to  determine  if  their  reporters’ 
qualified  privilege  prevented  them  from  be¬ 
ing  compelled  ta  testify,  was  denied  by  the 
United  States  District  Court  for  the  Middle 
District  of  Florida,  No.  82-1313-CIV-T-10, 
Elizabeth  A.  Kovachevich,  J.,  and  newspa¬ 
pers  appealed.  The  Court  of  Appeals, 
Hatchett,  Circuit  Judge,  held  that  newspa¬ 
pers’  appeal  from  order  denying  them  ac¬ 
cess  to  contempt  hearings  did  not  fall  with¬ 
in  capable  of  repetition,  yet  evading  review 
exception  to  mootness  doctrine. 

Case  dismissed. 


1.  Federal  Courts  <8=724 

Newspapers’  appeal  from  order 
ing  newspapers’  motions  for  access  to 
dentiary  hearing  at  which  hearing  ne 
per  reporters  had  been  subpoenaed  did 
satisfy  requirements  for  capable  of 
tion,  yet  evading  review  exception  to 
ness  doctrine  after  hearing  was  heldt 
newspaper  which  had  reported  on  case 
not  seek  to  intervene  until  two  years 
closure,  and  case  involved  unique  circuit 
stances,  such  as  plaintiffs  “constant  dj* 
regard  and  misuse  of  the  judicial  process” 
on  which  closure  order  was  based.  Uj£ 
C.A.  ConstAmend.  1. 

2.  Federal  Courts  ®=614 

Parties  may  make  alternative  claims, 
change  claims,  or  sometimes  file  inconsist 
ent  claims,  but  may  not  do  so  in  appellate 
court;  Court  of  Appeals  reviews  case  tried 
in  district  court  and  does  not  try  ever- 
changing  theories  parties  fashion  during 
appellate  process. 

3.  Federal  Courts  £=723 

When  addressing  mootness,  Court  of 
Appeals  determines  whether  judicial  activi¬ 
ty  remains  necessary. 

4.  Federal  Courts  <8=723 

Three  exceptions  to  mootness  doctrine 
exist:  issues  are  capable  of  repetition  yet 
evading  review;  appellant  has  taken  all 
steps  necessary  to  perfect  appeal  and  to 
preserve  status  quo;  and  trial  court’s  order 
will  have  possible  collateral  legal  conse¬ 
quences. 

5.  Federal  Courts  <8=723 

Capable  of  repetition,  yet  evading  re¬ 
view  exception  to  mootness  doctrine  applies 
if  challenged  action  is  of  too  short  a  dura¬ 
tion  to  be  fully  litigated  prior  to  its  cessa¬ 
tion,  and  reasonable  expectation  exists  that 
same  complaining  party  will  be  subject  to 
same  action  again. 

6.  Federal  Courts  <8=723 

Mere  hypothesis  or  theoretical  possibil¬ 
ity  is  insufficient  to  satisfy  test  for  capable 
of  repetition,  yet  evading  review  exception 
to  mootness  doctrine. 
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Patricia  F.  Anderson,  St  Petersburg, 
Fla.,  for  appellants. 

Michael  Lee  Hertzberg,  New  York  City, 
for  defendant-appellee. 

Appeal  from  the  United  States  District 
Court  for  the  Middle  District  of  Florida. 

Before  HATCHETT  and  COX  Circuit 
Judges,  and  HENDERSON,  Senior 
Circuit  Judge. 

HATCHETT,  Circuit  Judge: 

We  dismiss  this  case,  which  at  one  time 
touched  upon  important  first  amendment 
issues,  because  the  case  has  been  rendered 
moot. 

FACTS 

Margery  Wakefield  and  three  other 
plaintiffs  alleged  that  the  Church  of  Scien¬ 
tology  of  California  (the  Church)  committed 
various  wrongful  acts  against  them.  On 
August  14,  1986,  Wakefield,  the  other 
plaintiffs,  and  the  Church  entered  into  a 
settlement  agreement  which  included  provi¬ 
sions  enjoining  Wakefield  and  the  other 
plaintiffs  from  discussing,  with  other  than 
immediate  family  members,  (1)  the  sub¬ 
stance  of  their  complaints  against  the 
Church,  (2)  the  substance  of  their  claims 
against  the  Church,  (3)  alleged  wrongs  the 
Church  committed,  and  (4)  the  contents  of 
documents  returned  to  the  Church.  The 
district  court  approved  the  settlement 
agreement,  sealed  the  court  files,  and  dis¬ 
missed  the  case  with  prejudice.  The  dis¬ 
missal  order  specifically  gave  the  court  jur¬ 
isdiction  to  enforce  the  settlement  terms. 
Nonetheless,  Wakefield  publicly  violated 
the  settlement  agreement’s  confidentiality 
provisions. 

In  1987,  both  the  Church  and  Wakefield 
filed  motions  to  enforce  the  settlement 
agreement.  The  district  court  requested 
that  a  magistrate  judge  address  whether 
either  party  had  violated  the  settlement 
agreement.  On  September  9,  1988,  the 
magistrate  judge  issued  a  report  and  rec¬ 
ommendation  which  concluded  that  Wake¬ 
field  had  violated  the  settlement  agree¬ 
ment,  and  the  Church  had  fully  complied 


with  the  agreement's  terms  and  conditions. 
On  November  3,  1988,  the  Times  Publish¬ 
ing  Company  (the  Times),  which  publishes 
the  St  Petersburg  Times,  moved  to  inter¬ 
vene  in  this  lawsuit,  to  unseal  the  court 
files,  and  to  gain  access  to  any  contempt 
hearings.  In  its  motions,  the  Times  alleged 
that  the  sealed  court  records  and  closed 
proceedings  violated  its  and  the  public's 
constitutional  and  common  law  rights  of 
access  to  judicial  proceedings  and  records. 
In  opposing  the  motions,  the  Church  ar¬ 
gued  that  they  were  untimely  and  barred 
by  laches.  On  May  16,  1989,  the  district 
court  adopted  the  magistrate  judge’s  re¬ 
port,  issued  a  preliminary  and  permanent 
injunction  against  Wakefield,  and  referred 
the  Times's  motion  to  intervene  to  the  mag¬ 
istrate  judge. 

Notwithstanding  the  court’s  injunction, 
Wakefield  continued  to  publicize  the  law¬ 
suit  Thus,  on  July  18,  1989,  the  Church 
sought  orders  to  show  cause  why  Wake¬ 
field  should  not  be  held  in  civil  and  criminal 
contempt  The  Church  also  sought  dam¬ 
ages,  costs,  and  attorney’s  fees.  To  sup¬ 
port  its  requests,  the  Church  submitted 
excerpts  of  newspaper,  television,  and  ra¬ 
dio  interviews  attributed  to  Wakefield. 

On  August  15,  1989>  the  magistrate 
judge  submitted  a  report  and  recommenda¬ 
tion  addressing  Times's  motion  to  inter¬ 
vene.  He  recommended  that  absent  a  com¬ 
pelling  reason,  all  future  proceedings  and 
the  court  files,  except  for  documents  per¬ 
taining  to  the  settlement,  should  be  open 
and  that  Times  be  allowed  to  intervene. 
Due  to  events  discussed  later  in  this  opin¬ 
ion,  the  district  court  has  not  issued  a  final 
order  on  these  issues. 

The  district  court  scheduled  an  evidentia¬ 
ry  hearing  to  address  the  Church’s  con¬ 
tempt  motion.  As  witnesses  at  the  hear¬ 
ing,  the  Church  subpoenaed  reporters  for 
the  St  Petersburg  Times  and  the  Tampa 
Tribune.  Consequently,  the  Times,  and 
the  Tribune  Company,  which  publishes  the 
Tampa  Tribune  (the  newspapers),  filed 
motions  for  access  to  hearings,  pleadings, 
proceedings,  and  records  related  to  the  con¬ 
tempt  hearings  in  order  to  determine  if 
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their  reporters’  qualified  privilege  prevent¬ 
ed  them  from  being  compelled  to  testify. 

PROCEDURAL  HISTORY 

On  September  11,  1989,  the  district  court 
held  an  in  camera  proceeding  to  ruje  on 
the  newspapers’  motions.  The  district 
court  denied  the  newspapers’  motions  for 
access  to  the  hearings  because  the  Church 
subpoenaed  the  reporters  only  to  establish 
the  source  and  accuracy  of  the  statements 
attributed  to  Wakefield.  The  district  court 
also  held  that  the  reporters  waived  any 
privilege  by  publicly  attributing  the  state¬ 
ments  to  Wakefield. 

In  considering  the  newspapers’  motions, 
the  district  court  stated,  “due  to  the  plain¬ 
tiffs  complete  and  utter  disregard  of  prior 
orders  of  this  court,  the  court  concludes 
that  any  restriction  short  of  complete  clo¬ 
sure  would  be  ineffective.”  It  further  held 
that  “[pjublicity  of  a  private  crusade  has 
become  her  end,  not  the  fair  adjudication  of 
the  parties’  dispute.  In  doing  so,  plaintiff 
is  stealing  the  court’s  resources  from  other 
meritorious  cases.”  Thus,  the  district 
court  closed  the  contempt  proceedings  to 
the  public  and  the  press  referring  further 
proceedings  to  a  United  States  Magistrate 
Judge.  The  magistrate  judge  began  con¬ 
tempt  hearings  on  September  11,  1989. 

On  September  18,  1989,  the  newspapers 
filed  a  Notice  of  Appeal,  a  Motion  for  Expe¬ 
dited  Appeal,  and  a  Motion  for  Stay  Pend¬ 
ing  Appeal.  On  September  29,  1989,  this 
court  granted  expedited  appeal,  but  denied 
the  newspapers’  emergency  motion  for  a 
stay  of  the  contempt  proceedings  pending 
resolution,  of  the  expedited  appeal. 

On  appeal,  the  newspapers  argued  that 
the  closure  violated  their  first  amendment 
and  common  law  rights  of  access  to  judicial 
proceedings.  They  contended  that  the  pub¬ 
lic’s  right  of  access  outweighs  the  rationale 
for  keeping  the  settlement  agreement  con¬ 
fidential.  The  Church  contended  that 
Wakefield’s  “open  and  defiant  contuma¬ 
cious  conduct”  mandated  closure  and  that 
the  newspapers  did  not  enjoy  an  absolute 
constitutional  or  common  law  right  of  ac¬ 
cess  to  civil  proceedings. 


During  our  first  oral  argument,  we 
learned  that  the  newspapers  had  never  re¬ 
quested  the  district  court  to  allow  access  to 
the  contempt  hearing  transcripts.  Since 
the  hearings  had  been  completed  before 
oral  argument,  we  issued  a  November  17, 
1989,  order  which  temporarily  remanded 
the  case  to  the  district  court  for  the  limited 
purpose  of  allowing  the  newspapers  to  seek 
access  to  the  contempt  hearing  transcripts. 
The  order  further  instructed  the  district 
court  to  rule  on  such  a  request  “within  a 
reasonable  time.” 

On  June  25,  1990,  eight  months  after  the 
last  contempt  hearing,  the  magistrate 
judge  submitted  a  report  and  recommenda¬ 
tion  which  concluded  that  Wakefield  had 
willfully  violated  the  court’s  injunction. 
He  further  held  that  while  a  civil  contempt 
finding  could  be  appropriate,  he  suggested 
the  case  be  referred  to  the  United  States 
Attorney’s  office  for  prosecution  on  the 
criminal  contempt  charges.  The  district 
court  has  not  issued  a  final  order  address¬ 
ing  whether  Wakefield  is  in  civil  or  criminal 
contempt. 

Furthermore,  almost  a  year  after  our 
temporary  remand,  the  district  court  had 
not  ruled  on  the  newspapers’  requests  for 
access  to  the  contempt  hearing  transcripts. 
Thus,  the  newspapers  filed  a  motion  re¬ 
questing  that  this  court  clarify  the  “reason¬ 
able  time”  language  in  the  November  17, 
1989,  order.  In  order  to  speed  finalization 
of  this  matter,  this  court  denied  the  clarifi¬ 
cation  motion,  but  issued  an  order  stating, 
“[a]fter  December  3,  1990,  this  court  will 
entertain  a  request  for  relief  addressing 
the  delay  that  has  occurred  since  our  re¬ 
mand  to  the  district  court  provided  that 
relief  has  been  sought.”  After  this  clear 
signal  for  action,  the  district  court  issued  a 
November  21,  1990,  order  unsealing  the 
civil  contempt  proceeding  transcripts,  ex¬ 
cept  for  those  portions  which  disclosed  the 
settlement  agreement  terms. 

On  March  21,  1991,  the  newspapers  filed 
a  motion  requesting  a  second  oral  argu¬ 
ment,  which  the  Church  opposed.  On  April 
18,  1991,  we  granted  the  newspapers’  mo¬ 
tions  for  a  second  oral  argument,  instruct¬ 
ing  the  parties  to  address  (1)  whether  the 


w 

was  moot,  (2)  whether  a  case  or  con- 
remained,  and  (3)  whether  a  rea- 
tt°v®  jg  possibility  of  settlement  existed. 
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“live”  case  or  controversy  remains  in  this 
case.  The  hearings  have  been  completed, 
and  the  newspapers  have  been  given  the 
hearing  transcripts.1 


ISSUE 


>piie  sole  issue  we  discuss  is  whether  this 
case  is  m00t- 

CONTENTIONS 

The  newspapers  argue  that  this  case  is 
moot  because  the  court  can  grant  relief 
D<hich  vvill  affect  the  parties  by  ordering 
W  lease  of  all  the  judicial  documents  relat¬ 
ing  to  the  contempt  hearing  and  the  unre¬ 
ined  transcript  pages. 

Church  contends  that  this  case  is 
moot  and  does  not  present  a  case  or  contro¬ 
versy  which  this  court  may  address.  It 
emphasizes  that  the  newspapers  initially 
sought  access  to  the  proceedings  to  repre¬ 
sent  their  reporters,  then  under  subpoena. 
It  argues  that  this  aspect  of  the  case  is 
absolutely  moot  because  the  Church  re¬ 
leased  the  reporters  from  their  subpoenas. 

DISCUSSION 

[1,2]  This  case,  at  its  beginning, 
presented  an  interesting  and  important  is¬ 
sue:  under  what  circumstances  may  civil 
judicial  proceedings  be  closed  to  the  public 
and  the  press?  Unfortunately,  the  newspa¬ 
pers  did  not  prevail  in  their  efforts  to  halt 
the  proceedings;  this  court  denied  their 
motions  to  stay  the  proceedings  pending 
the  expedited  appeal.  The  newspapers  ar¬ 
gue  that  we  should  address  whether  a  con¬ 
stitutional  right  of  access  to  civil  proceed¬ 
ings  exists.  To  do  so,  however,  would  con¬ 
stitute  an  advisory  opinion.  The  hearing 
that  is  the  subject  of  this  case  terminated 
almost  two  years  ago.  Although  the  news¬ 
papers  have  an  interest  in  the  constitution¬ 
al  question,  perhaps  for  future  cases,  no 


[3]  When  addressing  mootness,  we  de¬ 
termine  whether  judicial  activity  remains 
necessary.  Warth  v.  Seldin,  422  U.S.  490, 
499,  95  S.Ct  2197,  2205,  45  L.Ed.2d  343  n. 
10  (1975).  “A  case  becomes  moot,  and 
therefore,  nonjusticiable,  as  involving  a 
case  or  controversy,  ‘when  the  issues 
presented  are  no  longer  “live”  or  the  par¬ 
ties  lack  a  legally  cognizable  interest  in  the 
outcome.’  ”  B  &  B  Chemical  Co.  v.  Unit¬ 
ed  States  E.P.A.,  806  F.2d  987,  989  (11th 
Cir.1986)  (quoting  United  States  v.  Ger- 
aghty,  445  U.S.  388,  396,  100  S.Ct.  1202, 
1208,  63  L.Ed.2d  479  (1980)). 

[4]  Three  exceptions  to  the  mootness 
doctrine  exist:  (1)  the  issues  are  capable  of 
repetition,  yet  evading  review;  (2)  an  appel¬ 
lant  has  taken  all  steps  necessary  to  per¬ 
fect  the  appeal  and  to  preserve  the  status 
quo;  and  (3)  the  trial  court’s  order  will 
have  possible  collateral  legal  consequences. 
B  &  B  Chemical  Co.,  806  F.2d  at  990. 

The  newspapers  argue  that  this  case 
falls  within  the  “capable  of  repetition  yet 
evading  review”  mootness  exception.  They 
argue  that  a  case  is  not  moot  if  this  court 
can  grant  relief  that  affects  the  interested 
parties.  Airline  Pilots  Association  v. 
U.A.L.  Corp.,  897  F.2d  1394  (7th  Cir.1990); 
Wilson  v.  U.S.  Department  of  Interior, 
799  F.2d  591  (9th  Cir.1986).  Thus,  they 
assert  that  we  should  order  the  release  of 
all  the  judicial  documents  related  to  the 
contempt  hearing  and  the  unreleased  tran¬ 
script  pages.  In  their  view,  these  doc¬ 
uments  are  essential  so  that  the  public  can 
understand  what  happened  to  Wakefield. 


*•  It  is  also  noteworthy  that  the  newspapers  have 
changed  their  claims  as  the  case  has  progressed. 
They  first  sought  access  on  constitutional  and 
common  law  grounds,  then  they  sought  access 
to  protect  their  reporters  from  compelled  testi¬ 
mony.  Finally,  with  full  knowledge  that  the 
hearings  had  been  completed,  the  newspapers 
never  sought  the  hearing  transcripts  until 
prompted  to  do  so  by  this  court.  Now,  with  all 
but  eleven  pages  of  the  hearing  transcript,  the 


newspapers  seek  the  eleven  pages  on  constitu¬ 
tional  and  common  law  grounds.  Many  of  the 
theories  presented  to  this  court  were  never 
presented  to  the  district  court.  Parties  may 
make  alternative  claims,  may  change  claims, 
may  sometimes  file  inconsistent  claims,  but  par¬ 
ties  may  not  do  so  in  the  appellate  court.  This 
court  reviews  the  case  tried  in  the  district  court; 
it  does  not  try  ever-changing  theories  parties 
fashion  during  the  appellate  process. 
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[5}  The  newspapers  do  not  meet  the 
exceptions’  two  conditions  in  order  for  the 
capable  of  repetition,  yet  evading  review 
exception  to  apply:  (1)  the  challenged  ac¬ 
tion  must  be  of  too  short  a  duration  to  be 
fully  litigated  prior  to  its  cessation,  and  (2) 
a  reasonable  expectation  must  exist  that 
the  same  complaining  party  will  be  subject 
to  the  same  action  again.  Weinstein  v. 
Bradford,  423  U.S.  147,  149,  96  S.Ct  347, 
348,  46  L.Ed.2d  350  (1975). 

As  an  example  of  the  action’s  short  dura¬ 
tion,  the  newspapers  assert  that  they  acted 
promptly  by  filing  during  the  contempt  pro¬ 
ceeding’s  adjournment  a  motion  for  a  stay 
pending  the  appeal  of  the  district  court’s 
closure.  The  record  refutes  this  assertion. 
The  underlying  case  has  been  in  the  federal 
court  system  since  November  29,  1982. 
Even  prior  to  the  1986  closure,  the  Times 
reported  on  the  Wakefield  case,  but  not 
until  1988,  did  Times  seek  to  intervene. 
Additionally,  the  newspapers  did  not  appeal 
the  closure  order  until  the  contempt  hear¬ 
ing  had  been  adjourned  for  a  continuance. 
These  facts  refute  the  newspapers’  asser¬ 
tions  of  the  action’s  short  duration. 

Likewise,  the  newspapers  cannot  satisfy 
the  second  condition.  In  addressing  the 
second  condition,  the  newspapers  argue 
that  if  this  court  does  not  offer  judicial 
guidance,  a  “reasonable  expectation”  exists 
that  this  controversy  will  occur  again. 
They  specifically  state  that  they  “continue 
to  expect  and  suspect  that  secret  church 
proceedings  are  being  or  will  be  held,”  and 
suspect  that  the  Church  will  bring  con¬ 
tempt  proceedings  against  the  other  plain¬ 
tiffs.  The  record  does  not  support  these 
suspicions. 

[6]  This  case  involves  unique  circum¬ 
stances  which  are  not  easily  repeated. 
Wakefield’s  constant  disregard  and  misuse 
of  the  judicial  process  mandated  partial 
closure.  Since  Wakefield’s  contempt  hear¬ 
ing  concluded,  the  Church  has  not  institut¬ 
ed  nor  has  the  district  court  conducted  any 


additional  contempt  hearings,  show  cau^ 
hearings,  or  in  camera  proceedings.  Fu*." 
thermore,  nothing  indicates  that  the. 
Church  contemplates  these  actions.  At 2 
though  the  newspapers’  suspicions  that  se¬ 
cret  church  and  contempt  proceedings  will/ 
occur  constitute  a  theoretical  possibility,  a 
mere  hypothesis  or  theoretical  possibility 
insufficient  to  satisfy  the  test  stated  in 
Weinstein.  Morgan  v.  Roberts,  702  F.2d 
945,  947  (11th  Cir.1983).  Thus,  no  “reason- 
able  expectation”  exists  that  this  controver- 
sy  will  occur  again.2 

The  newspapers’  interest  in  the  impor¬ 
tant  constitutional  issue  which  was  once 
alive  in  this  case  is  understandable. 
Nevertheless,  we  must  wait  for  another 
case  with  a  current  controversy,  and  with  a 
well-developed  record  to  address  the  issue. 
The  fact  that  much  of  the  delay  in  this  case 
is  attributable  to  a  busy  and  overburdened 
federal  district  court  is  unfortunate. 

Because  the  newspapers  cannot  satisfy- 
the  capable  of  repetition,  yet  evading  re¬ 
view  requirements,  this  case  is  moot.  Ac¬ 
cordingly,  this  case  is  dismissed.3 

DISMISSED. 

(o  f  KEY  HUM 8E«  SYSTEM) 

\«  r  V 


UNITED  STATES  of  America, 
Plaintiff-Appellee, 

v. 

Donna  EPPERSON, 
Defendant-Appellant. 

No.  90-3344. 

United.  States  Court  of  Appeals, 
Eleventh  Circuit 

Aug.  14,  1991. 

Rochelle  Reback,  Tampa,  Fla.,  for  defen¬ 
dant-appellant 


2.  As  earlier  noted,  the  hearings  were  not  halted  3.  We  express  no  opinion  on  whether  the  re- 
because  the  newspapers  did  not  prevail  on  their  maining  eleven  pages  of  the  transcripts  may 

motions  for  stay  pending  appeal.  We  must  as-  properly  be  sought  in  another  federal  lawsuit, 

sume  that  in  the  proper  cases  stays  will  be 
granted. 
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THE  CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA, 
MARY  SUE  HUBBARD,  L.  RON  HUBBARD, 

JOSEPH  PETER  LISA,  HILTON  WOLFE  and 
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Appeal  from  the  United  statee  District  Court 
for  the  Middle  District  of  Florida 

(September  17,  1991) 

Before  TJOFLAT,  Chief  Judge,  JOHNSON  and  EDMONDSON,  circuit  Judges. 


PER  CURIAM: 


Appellant  McLean  appeals  the  district  court**  order  permanently 
enjoining  her  from  disclosing  any  information  about  her  lawault  against 


m  Churcii  if  Scientology  (Church)  and  the  raaulUng  Settlement 
Agreement  entered  Into  between  MoLaan  and  the  Church.  Wa  affirm.1 

I 

McLean  and  har  aon  auad  tha  Church  In  1961.  In  August  1918 
McLaan  and  tha  Church  antarad  into  a  court-euperviaed  Settlement 
Agraamant  requiring  tha  Church  to  pay  an  undiadoaad  aum  to  McLaan 
and  requiring  McLaan  to  turn  ovar  to  tha  Church  any  documants  relating 
to  tha  litigation  and  prohibiting  McLaan  from,  among  othar  thing*, 
dlscuaaing  with  anyona,  other  than  tmmadlato  family  member#,  tha 
circumstance*  surrounding  the  litigation  or  dlao.uaffiing  _a(W  lastual. 
evidence  that  might  have  supported  the  litigation.  In  March  1988  tha 
Church  moved  for  a  preliminary  and  a  permanent  Injunction,  claiming 


1  Tha  outcome  of  thta  decision  wa#  delayed  pending  final  resolution 

of  the  Issue*  In  v.  Church  of  Sciantotoy.  — - IJlra, 111 no 

Cl r,  1991)  (finding  moot  tha  motion  filod  by  local  ureh 

acc.ee  to  the  Segment  Agr.am.nt  enters  into  among  theChurrttsnd 

various  plaintiffs  ).  Qaoauaa  the  hai  00  mpact 

tha  marlts  of  this  caso,  wa  naad  discuss  it  no  further. 


2 


that  McLean  ««  violating  tha  terme  of  «ha  Settlement  Agreement  and 

that  aha  ahould  ba  enjoined  from  further  violations.* 

Tha  district  court  referred  tha  matter  to  a  magistrate  |udga.  Tha 
magiatrat.  Judge  admltUd  Into  avldanca  affidavit,  aubmlttad  by  tha 
Church,  indicating  that  McLaan  had  violated  tha  term,  ol  the  aattiamant 
agraamant  Tha  magiatrat.  judga  also  heard  teetlmony  from  McLaan, 
who  was  given  a  full  opportunity  to  rebut  tha  matter,  contained  In  tha 
affidavit  Attar  considering  tha  mattar,  tha  magiatrat.  Judga  Iwued  a 
Report  and  Recommendation  concluding  that  McLaan  violated  the 
Agraamant  The  district  court  accepted  tha  Report  arid  Recommendation 
and  entered  agalnatAicUan  a  preliminary  and  a  .permanent  .injunction 
that  enjoined  her  from  further  dlactosing  tha  eubetance  of  her  complaint 
and  claim  against  tha  Church,  alleged  wrong#  committed  by  the  Church 
and  the  eubetance  of  document*  that  were  returned  to  the  Church  under 
the  Settlement  Agreement  This  appeal  followed. 


J  Because  the  record  in  this  caee  i#  under  seal,  our  outline  of  th« 
underlying  facta  of  this  appeal  will  be  cursory. 

3 


also  show  that  the  procedure*  followed  reeutted  In  prejudice,  i.s.,  that 
tht  lack  of  nodes  caussd  [Melssn]  to  withhold  csrtain  proof  which  would 

I 

show  [herj  entitlement  to  rsUsf  on  tho  merit*.'  W-I  fit  Garda  v.-Imtth, 
S9Q  f.  2d  132T,  1321  (11th  Clr.  1982).  After  reviewing  tho  rscorf,  wo  1 

I 

conclude  that  McLean  haa  not  been  prejudiced. 

At  the  preliminary-injunction  hearing,  McLean  testified  among  other 

| 

things  that  shs  had  reacquired  csrtain  documents  turned  over  to  the 
Church  and  that  shs  was  using  these  documents  to  "counsel*  Church 
members.  She  testified  further  thst  she  hid  discussed  certain  aspects 
of  her  suit  against  tha  Church  with  parsons  who  wars  not  members  of 
her  Immediate  Jamlly.  If  we  view  this  testimony  In  the  light  most 
favorable  to  McLean  and  if  we  assume  that  any  evidence  the  might  have  i 
presented  at  a  later  hearing  on  the  merits  would  hava  fully  corroborate 
her  testimony,  we  would  etIU  find  that  she  violated  the  terms  of  thSi 
Settlement  Agreement  So,  because  McLean  in  affect  conceded  thst  ehei 
was  violating  the  terms  of  the  Settlement  Agreement  we  conclude  that 
she  was  not  prejudiced  by  being  denied  nodes  of  the  consolidation  of 
her  preliminary  8nd  permanent  injunction  hearings. 


9 


II 


McLean  claim*  that  the  permanent  injunction  against  her  further 
disclosures  should  be  reversed  because  the  district  court  failed  to  give 
her  proper  notice  that  it  consolidated  the  preliminary-  and  permanent- 
injunction  hearings.  We  disagree.  Although  "It  ia  generally  Inapproprlata 
for  a  federal  court  at  the  preliminary-injunction  stage  to  give  a  final 
Judgment  on  the  merits,"  University  of  Texas  v.  Csmenlschr  101  S,  Ct. 
1830, 1834  (1981)  (citations  omitted),  Rule  89(a)(2)  of  tho  Federal  Rules 
of  Civil  Procedure  allows  consolidation  of  the  prQllminary-InJunctJon 
hearing  and  the  hearing  on  the  merits  of  the  permanent  Injunotion.  Fed. 
R.  Civ.  P.  85(a)(2).  Before  preliminary*  and  permanent-injunction 
hearings  can  be  consolidated,  though,  parties  must  have  notice  of 
consolidation,  ]$.;  EHUPy  8  Co.  v.  Generbc  Drug  Sales.  Ino..  460  F.2d 
1086, 1106  (5th  Clr.  1972),*  The  district  court's  failure,  however,  to  give 
notice  "is  not  a  sufficient  baele  for  appellate  reversal;  [McLean]  must 

3  This  court  adopted  as  precedent  all  decisions  of  the  former  Fifth 
Circuit  Court  of  Appeals  decided  prior  to  October  1,  1961.  Bonner  v. 
City  Of  Pritchard.  601  F.2d  1206  (11th  Clr.  1961). 
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McLean  also  argues  on  appeal  that  tha  district  court  arrtd  In 
holding  that  raaoquiaftlon  and  diacloauro  of  raacqulrad  documentary 
tvidanoa  violated  tha  Settlement  Agreement  We  find  this  argument  to 
be  completely  without  merit  If  the  district  court  had  held  that 
reeoqultftlon  alone  violated  the  Settlement  Agreement  we  might  be 
influenced*  The  district  court,  however,  held  that  reaequlaitlon  and  than 
disclosure  violated  the  Settlement  Agreement  We  agree. 

Ill 

For  the  foregoing  reasons,  we  AFFIRM  the  district  court's  order  of 
preliminary  and-permanent  Injunctive  relief  to  the  Church. .  ..  . 
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Construction.  Nor  has  plaintiff  shown  that 
the  mere  fact  that  police  and  administrative 
investigations  were  conducted  is  evidence 
of  an  illegal  search. 


yer  from  entering  into'  agreement  that  re¬ 
stricts  right  to  practice.  ‘  ‘  ' 

Motion  denied.  :*  - 


This  complaint  is  groundless  and  summa¬ 
ry  judgment  is  granted  as  to  this  issue. 

Since  no  federal  question  jurisdiction  re¬ 
mains,  the  court  declines  to  exercise  pen¬ 
dent  jurisdiction  over  plaintiffs  state  law- 
claims  of  defamation  and  invasion  of  priva¬ 
cy.  United  Mine  Workers  v.  Gibbs,  383 
U.S.  715,  726,  86  S.Ct  1130,  1130,  16 
L.Ed.2d  218  (1966). 


Phyllis  Wilson  HOFFMAN,  Plaintiff, 
and 

Equal  Employment  Opportunity  Com¬ 
mission,  Plain  tiff-Intervenor, 

n  ■■■ 

UNITED  TELECOMMUNICATIONS,  ' 
INC.,  et  at.  Defendants. 

Civ.  A.  No-  76-223-C2. 

United  States  District  Court, 

D.  Kansas. 

June  21,  1988. 

Equal  Employment  Opportunity  Com¬ 
mission  brought  motion  to  have  court  de¬ 
clare  that  employment  discrimination  set¬ 
tlement  agreement  between  former  em¬ 
ployee  and  employer  prohibiting  employee 
or  her  attorney  from  any  further  partic¬ 
ipation  in  case  brought  by  EEOC,  except 
that  employee  could  testify  pursuant  to 
subpoena,  was  unenforceable  as  against 
public  policy.  The  District  Court,  Saffels, 
J.,  held  that:  (1)  settlement  was  not  unen¬ 
forceable  as  against  public  policy;  (2)  claim 
that  settlement  was  unenforceable  for  vio¬ 
lating  Title  VII's  antiretaliation  provision 
was  not  ripe  for  adjudication;  and  (3)  set¬ 
tlement  did  not  violate  rule  prohibiting  law- 


1.  Compromise  and  Settlement  *=&  '  ‘  i 

Settlement  of  former  employee’s  em¬ 
ployment  discrimination  suit  prohibiting 
employee  or  her  legal  counsel  ’  from  any 
further  participation  in  case  brought  by 
Equal  Employment  Opportunity  Commis¬ 
sion,  except  that  employee  could  testify 
pursuant  to  subpoena,  was  not  unenforcea¬ 
ble  as  against  public  policy;  employee  ap¬ 
parently  testified-  concerning  everything 
she  knew  relevant  to  case  and  there  were 
no  allegations  that  she  failed  to  cooperate 
fully  at  least  until  settlement  was  consum¬ 
mated,  and  employee’s  interest  in  recover¬ 
ing  monetary  compensation  in  private  set¬ 
tlement  of  employment  discrimination  suit 
that  had  been  pending  12  years  outweighed 
any  harm  to  public  policy  that  encourages 
cooperation  in  investigation  of  subject  em¬ 
ployer.  Civil  Rights  Act  of  1964,  §  701  et 
seq.,  42  U.S.C.A.  §  2000e  et  seq. 

2.  Federal  Courts  e»l£10 

Equal  Employment  Opportunity  Com¬ 
mission’s  claim,  that  employment  discrimi¬ 
nation  settlement  prohibiting  employee  or' 
her  legal  counsel  from  any  further  partic¬ 
ipation  in  case  brought  by  Commission,  ex¬ 
cept  that  employee  could  testify  pursuant 
to  subpoena,. was  unenforceable  on  ground, 
that  it  violated  Title  VII’s  antiretaliation- 
provision  was  not  ripe  for  adjudication;, 
employer  had  done  nothing  in  retaliation  of 
any  act  by  employee.  Civil  Rights  Act  of 
1964,  §  701  et  seq.,  42  U.S.C.A.  §  200Ge  et 
seq. 

3.  Attorney  and  Client  *»32(7). 

Portion  of-  employment  discrimination 
settlement  agreement  prohibiting  former 
employee’s  attorney  from  further  partic¬ 
ipation  in  case  brought  by  Equal  Employ¬ 
ment  Opportunity  Commission  did  not  vio¬ 
late  Code  of  Professional  Responsibility 
Disciplinary  Rules  prohibition  agamst  law¬ 
yer  entering  into  agreement  that  restricts 
right  to  practice;  counsel  did  not  restrict 
any  right  to  practice  law  since  all  potential 
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plaintiffs,  in  lawsuit  were  represented  by 
Equal  Employment  Opportunity  Commis¬ 
sion  by  Commission’s  own  choice,  and 
therefore  there  would  be  no  opportunity 
for  counsel  to  advocate  interests  of  any 
other  person.  ABA  Code  of  Prof.Resp., 
DR  2-108. 


Edward  M.  Boddington,  Jr.,  Boddington 
&  Brown,  Kansas  City,  Kan.,  Gerald  S. 
Hartman,  George  M.  MacDonald/ Gregory 
W.  Homer,  Vedder,  Price,  Kaufman, 
Kammholz  &  Day,  Washington,  D.C.,  John 
J.  Cassidy,  Jr.,  James  S.  Petrie,  Michael  G. 
Cleveland,  Vedder,  Price,  Kaufman  & 
Kammholz,  Chicago,  III.,  for  defendants. 

Richard  J.  Croker/Megan  Yearout,  West- 
wood,  Kan.,  for  United  Telecommunica¬ 
tions,  Inc. 

James  R.  Neely,  Jr.,  Reg.  Atty.,  Gret- 
chen  D.  Huston,  Supervisory  Trial  Atty., 
Robert  G.  Johnson,  Sr.  Trial  Atty.,  Thomas 
J.  Borek,  Leslie  V.  Freeman,  Trial  Atty., 
E.E.O.C.,  St  Louis  Dist  Office,  St  Louis, 
Mo.,  for  Intervenors  E.E.O.C. 

MEMORANDUM  AND  ORDER 

SAFFELS,  District  Judge. 

The  original  plaintiff  in  this  employment 
discrimination  case,  which  happens  to  be 
the  oldest  lawsuit  on  this  judge’s  docket 
and  in  fact  predates  this  judge’s  appoint¬ 
ment  in  1979,  settled  her  claim  against 
defendants  in  full  in  late  1987.  On  October 
19,  1987,  the  court  signed  off  on  a  stipula¬ 
tion  of  dismissal  by  plaintiff  and  all  defend¬ 
ants.  By  agreement  of  the  parties,  the 
terms  of  this  settlement  were  kept  confi¬ 
dential.  This  notwithstanding,  the  EEOC 
has  learned  that  one  of  the  provisions  of 
the  settlement  prohibited  plaintiff  or  her 
legal  counsel  from  any  further  partic¬ 
ipation  in  the  case,  except  that  plaintiff 
could  testify  pursuant  to  a  subpoena.  This 
part  of  the  settlement  was  confirmed  in  a 
letter  written  by  plaintiffs  counsel  to  the 
EEOC.  The  EEOC  has  moved  to  declare 
the  settlement  agreement  provision  unen¬ 
forceable  as  against  public  policy,  among 
other  grounds. 


Plaintiff  originally  brought  this  lawsuit 
under  Title  VII  of  the  Civil  Rights  Act  of 
1964,  42  U.S.C.  $  2000e  et  seq.,  alleging 
discrimination  against  herself  and  a  class 
of  females.  In  1984,  the  EEOC  and  plain¬ 
tiff  successfully  petitioned  the  court  to  per¬ 
mit  the  EEOC  to  assume  responsibility  of 
litigating  the  class  claims,  thereby  leaving 
plaintiff  in  the  lawsuit  solely  to  litigate  her 
own  individual  claims  of  discrimination. 
Defendants  represent  that  plaintiff  has 
been  deposed  at  great  length  on  several 
occasions  and  has  expressly  testified  con¬ 
cerning  all  known  bases  for  her  claims  of 
discrimination.  In  addition,  defendants 
contend  that  because  plaintiff  last  worked 
for  defendants  prior  to  the  filing  of  this 
lawsuit,  she  has  no  direct  knowledge  of 
defendants’  policies  or  practices  subse¬ 
quent  to  1975  and,  again,  has  testified  as  to 
her  complete  knowledge  of  events  before 
that  date.  These  arguments  by  defendant 
are  intended  to  counter  the  EEOC’s  allegar 
tion  that  plaintiffs  refusal  to  voluntarily 
participate  in  further  investigation  will  sub¬ 
stantially  hinder  its  pursuit  of  charges 
against  defendants,  and  public  policy 
should  be  invoked  to  render  void  this  part 
of  the  settlement  agreement 

The  EEOC  also  argues  that  the  provision 
barring  contact  with  the  investigation  vio¬ 
lates  Title  VII’s  prohibition  against  retalia¬ 
tion,  because  plaintiff  is  threatened  with 
being  held  to  have  violated  the  settlement 
agreement  if  she  voluntarily  cooperates 
with  the  EEOC’s  prosecution  of  this  case. 
Finally,  the  EEOC  alleges  that  the  portion 
of  the  settlement  agreement  prohibiting 
plaintiffs  attorneys  from  further  partic¬ 
ipation  in  the  lawsuit  violates  the  Code  of 
Professional  Responsibility,  Disciplinary 
Rule  £-108:  “In  connection  with  the  settle¬ 
ment  of  a  controversy  or  suit;  a  lawyer 
shall  not  enter  into  an  agreement  that  re¬ 
stricts  his  right  to  practice  law.” 

The  EEOC  has  cited  legal  authority  to 
the  effect  that  a  waiver  of  the  right  to  file 
a  charge  of  discrimination  is  void  as 
against  public  policy.  Specifically,  “an  em¬ 
ployer  and  an  employee  cannot  agree  to 
deny  to  the  EEOC  the  information  it  needs 
to  advance  [the]  public  interest  [in  prevent¬ 
ing  employment  discrimination}.”  EEOC 
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v.  Cosmair,  Inc.,  L'Oreal  Hair  Can  Div., 
821  F.2d  1086,  1090  (5th  Cir.1987).  In  the 
Cosmair  case,  the  court  noted  the  follow¬ 
ing: 

Allowing  the  filing  of  charges  to  be 
obstructed  by  enforcing  a  waiver  of  the 
right  to  file  a  charge  could  impede  EEOC 
enforcement  of  the  civil  rights  laws. 
The  EEOC  depends  on  the  filing  of 
charges  to  notify  it  of  possible  discrimi¬ 
nation.  . . .  A  charge  not  only  informs 
the  EEOC  of  discrimination  against  the 
employee  who  filed  the  charge  or  on 
whose  behalf  it  is  filed,  but  also  may 
identify  other  unlawful  company  ac¬ 
tions.  . . .  When  the  EEOC  acts  on  this 
information,  “albeit  at  the  behest  of  and 
for  the  benefit  of  specific  individuals,  it 
acts  also  to  vindicate  the  public  interest 
in  preventing  employment  discrimina¬ 
tion.” 

Id.  (citations  omitted).  It  is  clear  that  the 
Cosmair  court  intended  to  prevent  agree¬ 
ments  that  restricted  any  attempt  to  keep 
victims  of  discrimination  from  making  their 
claims  public.  To  allow  these  claims  to  be 
kept  secret  by  an  agreement  between  the 
employer  and  employee  would  create  the 
potential  for  a  company  to  continue  a  pat¬ 
tern  of  discrimination  and  successfully 
avoid  any  penalty  by  buying  out  its  victims. 
The  Fifth  Circuit’s  opinion  does  not  stand 
for  the  proposition  that  a  person  in  Phyllis 
Hoffman’s  situation  cannot  agree  to  volun¬ 
tarily  cease  cooperation  with  the  EEOC* 
In  Cosmair,  the  policy  against  denying  “in¬ 
formation”  to  the  EEOC  meant  that  a  vic¬ 
tim  of  discrimination  should  not  be  discoun 
aged  to  file  a  charge,  with  the  charge  being 
the  “information”  the  EEOC  is  after.  In 
the  present  case,  a  charge  was  filed  and 
the  EEOC  has  pursued  it  for  over  a  decade; 
Plaintiff  has  apparently  testified  concern¬ 
ing  everything  she  knows  relevant  to  this 
case,  and  there  is  no  allegation  that  she  has 
failed  to  cooperate  fully  in  the  EEOC  inves¬ 
tigation,  at  least  until  the  settlement  was 
consummated.  The  public  policy  against 
denying  the  EEOC  information  concerning 
employment  discrimination  is  simply  not 
being  violated  in  this  instance. 

[1]  As  the  Cosmair  court  noted,  a 
promise  such  as  was  made  by  plaintiff  in 


the  settlement  agreement  is  unenforceable 
if  the  interest  in  its  enforcement  is  out 
weighed  under  the  circumstances  by  a  pub¬ 
lic  policy  harmed  by  enforcement  of  the 
agreement  Id.  The  court  finds  that  plain- 
tiffs  interest  in  recovering  monetary  cons 
pensation  in  a  private  settlement'  of  ah 
employment  discrimination  lawsuit  that  has 
been  pending  twelve  years  outweighs,  un¬ 
der  the  circumstances  of  this  case,  any 
harm  to  the  public  policy  that  encourages 
cooperation  in  an  investigation  of  the  sub¬ 
ject  employer.  Not  the  least  justification 
of  this  holding  is  plaintiffs  availability  to 
testify  completely  and  truthfully  upon  be¬ 
ing  subpoenaed  by  the  EEOC.  See  EEOC 
v.  United  States  Steel  Corp.,  671  F.Supp. 
351,  358  (W.D.Pa.1987).  (finding  invalid  a 
release  of  claims  that  completely  prohibited 
a  victim  of  discrimination  from  assisting  in 
the  prosecution  of  a  claim). 

[2)  The  court  does  not  find  the  EEOC’s 

remaining  arguments  persuasive.  The  is^ 
sue  of  whether  the  settlement  violates  Title- 
VII’s  anti-retaliation  provision  is  not  ripe, 
because  defendants  have  done  nothing  in 
retaliation  of  any  act  by  plaintiff.  Morev- 
er,  in  the  Cosmair  and  United  States  Steel 
cases  cited  by  the  EEOC,  agreements 
signed  by  potential  victims  of  discrimina¬ 
tion  included  forfeitures  of  certain  employ¬ 
ment  benefits  to  which  the  employees  wore 
legally  entitled,  in  the  event  the  employees 
pursued  a  charge  against  the  subject  em¬ 
ployer.  In  the  present  case,  plaintiff  is  not 
legally  entitled  to  have  defendants  pay  an 
amount  of  money  in  settlement  of  her 
claims.  , 

[3]  Finally,  the  facts  simply  do  not 
present  the  possibility  of  an  ethical  viola¬ 
tion.  In  agreeing  not  to  participate  in  this 
litigation,  plaintiffs  counsel  is  in  no  way. 
restricting  any  right  to  practice  law.  Alt 
potential  plaintiffs  in  this  lawsuit  are  repre¬ 
sented  by  the  EEOC,  by  the  EEOC’s  own 
choice.  There  will  be  no  opportunity  for 
plaintiffs  counsel  to  advocate  the  interests 
of  any  other  person.-  This  argument  ia 
without  merit 

As  a  final  comment  the  court  certainly 
does  not  intend  to  encourage  settlements 


i 


| 

i 


1515 


CHANDLER  ▼.  U.S. 

Ctta  s*  687  T&app.  ISIS  (D.Utah  i«<) 


such  as  the  one  in  this  case.  Today’s  deci¬ 
sion  rests  solely  on  the  peculiar  facts  of 
this  lawsuit,  and  even  a  slightly  different 
factual  situation  could  greatly  affect  the 
court's  disposition  on  the  merits.  Simply 
put,  under  the  circumstances  of  this  case,  a 
settlement  agreement  limiting  the  plain¬ 
tiffs  cooperation  in  culminating  the  twelve- 
year-old  investigation  is  not  void  as  against 
public  policy. 

IT  IS  BY  THE  COURT  THEREFORE 
ORDERED  that  plaintiff-intervenor's  mo¬ 
tion  to  declare  settlement  agreement  provi¬ 
sions  unenforceable  be  denied. 


u  |nrnw5isni5S> 
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1.  Internal  Revenue  ♦=4482 

Taxpayers’  filing  of  suit  to  enjoin  IRS 
from  collecting  frivolous  return  penalty 
was  not  relevant  to  determining  whether 
IRS  had  subsequently  unlawfully  disclosed 
return  information  to  employer  of  one  of 
taxpayers;  notwithstanding  prior  in-court 
exposure  of  return  information,  propriety 
of  disclosure  would  be  judged  strictly  as  to 
whether  it  fit  within  one  of  statutory 
grounds  for  disclosure.  26  U.S.CJL 
§  6103. 

2.  Internal  Revenue  «=4482 

In  order  to  recover  statutory  damages 
for  unlawful  disclosure  of  return  informa¬ 
tion,  taxpayers  were  only  required  to  prove 
simple  negligence,  not  that  IRS  acted  with 
intent  or  wilfulness;  wilful  disclosure  or 
disclosure  that  was  result  of  gross  negli¬ 
gence  would  give  rise  to  punitive  damage 
award.  26  U.S.CJL  $  7431(aXl). 


Erie  E.  &  Peggy  K. 
CHANDLER,  Plaintiffs, 

v. 

UNITED  STATES  of  America, 
Defendant. 

No.  86-C-1105S. 

United  States  District  Court, 
D.  Utah,  C.D. 

June  6,  1988. 


Taxpayers  sued  Government  for  dam¬ 
ages  claiming  that  Internal  Revenue  Ser¬ 
vice  had  negligently  made  unlawful  disclo¬ 
sure  of  taxpayers’ return  information.  The 
District  Court,  Sam,  J.,  held  that  (1)  prior 
in-court  exposure  of  taxpayers’  return  in¬ 
formation  was  not  relevant  in  deciding 
whether  subsequent  IRS  disclosure  was  un¬ 
lawful,  and  (2)  evidence  supported  finding 
that  IRS  was  negligent  in  not  locating  tax¬ 
payers’  account  after  receiving  taxpayers’ 
payment  check  supporting  award  of  $1,0G0 
in  damages  for  unlawful  disclosure  of  re¬ 
turn  information. 

Ordered  accordingly. 


3.  Internal  Revenue  ♦=4482 

IRS  employees’  failure  to  make  reason¬ 
able  effort  to  locate  taxpayers’  account, 
after  receipt  of  taxpayers'  check  which  did 
not  contain  TIN  and  failure  to  attempt 
notification  of  taxpayers  to  aid  in  locating 
account  constituted  negligence  which  sup¬ 
ported  award  of  $1,000  in  damages  for  one 
act  of  unauthorized  disclosure  of  -  return 
information  when  IRS  subsequently  issued 
notice  of  levy  to  one  taxpayer’s  employer. 
26  U.S.CJL  §  7431(cXl). 


Eric  E.  Chandler  and  Peggy  K.  Chandler, 
Centerville,  Utah,  pro  se. 

Brent  D.  Ward,  U.S.  A  tty.,  Glen  R.  Daw¬ 
son,  Asst  U.S.  Atty.,  Salt  Lake  City,  Utah, 
Michael  J.  Salem,  Trial  Atty.,  Tax  Div., 
U.S.  Dept  of  Justice,  Washington,  D.C., 
for  defendant 

RULING 

SAM,  District  Judge. 

This  action  is  before  the  court  for  final 
judgment  following  trial  without  jury. 
Plaintiffs  Eric  and  Peggy  Chandler,  ap¬ 
pearing  pro  se,  sue  for  damages  claiming 
the  Internal  Revenue  Service  (IRS)  negli¬ 
gently  made  an  unlawful  disclosure  of  the 
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STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd.,  Suite  2000,  Hollywood,  California  90028. 

On  March  1,  1993,  I  served  the  foregoing  document  PLAINTIFF'S 
REPLY  TO  DEFENDANT'S  OPPOSITION  TO  ORDER  TO  SHOW  CAUSE  WHY  GERALD 
ARMSTRONG  SHALL  NOT  BE  HELD  IN  CONTEMPT  OF  COURT  on  interested 
parties  described  as  in  this  action, 

[  ]  by  placing  the  true  copies  thereof  in  sealed  envelopes  as 
stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy  thereof  in 
sealed  envelopes  addressed  as  follows: 

Ford  Greene,  Esq.  BY  MAIL  AND  FAX 

HUB  LAW  OFFICES 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  California  94960-1049 

[X]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los  Angeles, 
California.  The  envelope  was  mailed  with  postage 
thereon  fully  prepaid. 

[X]  As  follows:  I  am  "readily  familiar"  with  the  firm's 
practice  of  collection  and  processing  correspondece 
for  mailing.  Under  that  practice  it  would  be 
deposited  with  U.S.  postal  service  on  that  same  day 
with  postage  thereon  fully  prepaid  at  Los  Angeles, 
California  in  the  ordinary  course  of  business.  I  am 
aware  that  on  motion  of  party  served,  service  is 
presumed  invalid  if  postal  cancellation  date  or 
postage  meter  date  is  more  than  one  day  after  date  of 
deposit  for  mailing  in  affidavit. 
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Executed  on  March  1.  1993.  at  Los  Angeles,  California. 

[  ] * *  ** (BY  PERSONAL  SERVICE)  I  delivered  such  envelope  by 
hand  to  the  offices  of  the  addressee. 

Executed  on  _ ,  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of  the  State 
of  California  that  the  above  is  true  and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the  office  of 
a  member  of  the  bar  of  this  court  at  whose  direction  the 
service  was  made. 


Type  or  Print  Name 


Signature 


*  (By  Mail,  signature  must  be  of  person  depositing  envelope 
in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of  messenger) 
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STATE  OF  CALIFORNIA  ) 

)  SS. 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd.,  Suite  2000,  Hollywood,  California  90028. 

On  March  1,  1993,  I  served  the  foregoing  document  PLAINTIFF'S 
REPLY  TO  DEFENDANT'S  OPPOSITION  TO  ORDER  TO  SHOW  CAUSE  WHY  GERALD 
ARMSTRONG  SHALL  NOT  BE  HELD  IN  CONTEMPT  OF  COURT  on  interested 
parties  described  as  in  this  action, 

[  ]  by  placing  the  true  copies  thereof  in  sealed  envelopes  as 
stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy  thereof  in 
sealed  envelopes  addressed  as  follows: 

Ford  Greene,  Esq.  BY  FAX  AND  HAND 

HUB  LAW  OFFICES 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  California  94960-1049 

[  ]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los  Angeles, 
California.  The  envelope  was  mailed  with  postage 
thereon  fully  prepaid. 

[  ]  As  follows:  I  am  "readily  familiar"  with  the  firm's 
practice  of  collection  and  processing  correspondece 
for  mailing.  Under  that  practice  it  would  be 
deposited  with  U.S.  postal  service  on  that  same  day 
with  postage  thereon  fully  prepaid  at  Los  Angeles, 
California  in  the  ordinary  course  of  business.  I  am 
aware  that  on  motion  of  party  served,  service  is 
presumed  invalid  if  postal  cancellation  date  or 
postage  meter  date  is  more  than  one  day  after  date  of 
deposit  for  mailing  in  affidavit. 
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Executed  on  _  at  Los  Angeles,  California. 

[X] * *  ** (BY  PERSONAL  SERVICE)  I  delivered  such  envelope  by 
hand  to  the  offices  of  the  addressee. 

Executed  on  March  1.  1993.  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of  the  State 
of  California  that  the  above  is  true  and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the  office  of 
a  member  of  the  bar  of  this  court  at  whose  direction  the 
service  was  made. 


Type  or  Print  Name 


Signature 


*  (By  Mail,  signature  must  be  of  person  depositing  envelope 
in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of  messenger) 


PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd.,  Suite  2000,  Hollywood,  California  90028. 

On  March  1,  1993,  I  served  the  foregoing  document  PLAINTIFF'S 
REPLY  TO  DEFENDANT'S  OPPOSITION  TO  ORDER  TO  SHOW  CAUSE  WHY  GERALD 
ARMSTRONG  SHALL  NOT  BE  HELD  IN  CONTEMPT  OF  COURT  on  interested 
parties  described  as  in  this  action, 

[  ]  by  placing  the  true  copies  thereof  in  sealed  envelopes  as 
stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy  thereof  in 
sealed  envelopes  addressed  as  follows: 

PAUL  MORANTZ 
P.O.  Box  511 

Pacific  Palisades,  CA  90272 
[X]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los  Angeles, 
California.  The  envelope  was  mailed  with  postage 
thereon  fully  prepaid. 

[X]  As  follows:  I  am  "readily  familiar"  with  the  firm's 
practice  of  collection  and  processing  correspondece 
for  mailing.  Under  that  practice  it  would  be 
deposited  with  U.S.  postal  service  on  that  same  day 
with  postage  thereon  fully  prepaid  at  Los  Angeles, 
California  in  the  ordinary  course  of  business. _  I  am 
aware  that  on  motion  of  party  served,  service  is 
presumed  invalid  if  postal  cancellation  date  or 
postage  meter  date  is  more  than  one  day  after  date  of 
deposit  for  mailing  in  affidavit. 

Executed  on  March  1.  1993.  at  Los  Angeles,  California. 
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[  ] * *  ** (BY  PERSONAL  SERVICE)  I  delivered  such  envelope  by 
hand  to  the  offices  of  the  addressee. 

Executed  on  _ :,  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of  the  State 
of  California  that  the  above  is  true  and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the  office  of 
a  member  of  the  bar  of  this  court  at  whose  direction  the 
service  was  made. 


Type  or  Print  Name 


Signature 


*  (By  Mail,  signature  must  be  of  person  depositing  envelope 
in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of  messenger) 


